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during rape; in particular, it determines what the “typical behavior” 
is for a woman before, during, and after sexual violence. If the fe- 
male rape survivor’s response does not fit into this standard, she 
remains outside the legal system; her voice is suppressed and dis- 
believed by the justice. 

The paper critically examines the Georgian legislative and judi- 
cial definition of rape; However, the research is not limited to this; 
it also includes an analysis of the approaches and scientific views 
of other jurisdictions. The paper supports a liberal understanding 
of sexual autonomy and consent. The goal of the paper is to show 
the essence of non-consensual sexual violence and its superiority 
compared to the old rape law. 
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INTRODUCTION 


The paper aims to show the incompleteness 
of the composition of rape limited to physical 
violence that it fails to protect sexual autonomy 
adequately. The Georgian rape law, which enu- 
merates methods of rape by names such as vio- 
lence, threat of violence, and helplessness, their 
judicial interpretation is even narrower. Such a 
non-comprehensive definition of sexual violence 
runs counter to the goals of liberal criminal law. 
And the state violates the positive obligation to 
protect citizens from violence.? This paper discuss- 
es the definitions of rape, both the Georgian rape 
law and the definitions of non-consensual sexu- 
al violence, by observing different countries and 
scholarly approaches. Georgia, as a signatory state 
to the Council of Europe Convention on Prevent- 
ing and Combating Violence Against Women and 
Domestic Violence (the Istanbul Convention), must 
modify non-consensual rape. 

Today, the main discussion among scholars 
in Western society and academia is about how to 
formulate the non-consent rape law, in particu- 
lar, whether consent as its main element should 
be considered “attitudinal” or always in the form 
of “communication”. A universal approach to con- 
sent has proven to be one of the most difficult is- 
sues to tackle, and this has led to many different 
views and perspectives surrounding it.’ In this pa- 
per, communication theory is supported. The aim 
of the paper is also to outline the negative and 
positive aspects of sexual autonomy to draw a 
line between the actions that must be punished 
to protect the negative right to sexual autonomy 
and also to outline the behaviors that should not 
be punished to protect the positive right to sexu- 
al autonomy. The paper also discusses the mens 


i See Gegelia, T. (2020). Commentary on Article 137 of the 
Criminal Code of Georgia in the book: Jishkariani, B. (ed). 
Sexual Offenses, World of Lawyers. 

2 J. Nedelsky also agrees with this opinion, although she 
accuses liberalism of being gender blind when it comes 
to violence against children and women. See Nedelsky, J. 
(2012). Law’s Relations: A Relational Theory of Self, Auto- 
nomy, and Law. Oxford Academic, 200. 

3 For an overview of consent models, see Green, S. P. 
(2020). Criminalizing Sex: A Unified Liberal Theory. Ox- 
ford University Press, 26; Also see Hornle, T. (2024). The 
Challenges of Designing Sexual Assault Law. Current Legal 
Problems, Vol. XX, 7-9. 


rea of rape, analyzing which is the best model for 
criminal law purposes, such are the approaches 
of England and Wales*,5which involves evaluating 
the perception of consent from the perspective of 
a reasonable person, taking into account what ef- 
forts were made to ensure the consent of the other 
party regarding sex. Thus, under this model, a per- 
son will not be punished for a mistake in consent if 
the mistake is reasonable, which precludes avoid- 
ing liability simply for an honest mistake”. This 
standard leaves no space for shielding responsi- 
bility by referring to the cultural factor. However, 
what is considered “reasonable” can be subject to 
manipulation. Maximum certainty of law, consis- 
tent judicial interpretations, and scholarly inter- 
pretations are important to ensure this.° 

The goal of the paper is to show the superiori- 
ty of consent-based rape law over coerced-based 
rape law. In addition, the task of the paper is not to 
propose any specific model of consent but rather 
to outline the superiority of more general theoreti- 
cal foundations and approaches that will strength- 
en the position for rape law reform. 

As far as | understand the scope of criminal 
law with a liberal philosophy, | look at the regula- 
tion of sexual violence from the same perspective. 
My views are influenced by liberal thinkers such 
as J.S. Mill, H. L. A. Hart, J. Feinberg, S. Green and 
many other liberals. Regarding the boundaries of 
sexual autonomy, consent, and sexual violence, 
the influence of liberal feminists and scholars is 
also great,’ in particular, such as M. Nussbaum, C. 
Paglia, K. Harding, V. Despentes, and many others. 
Although | did not follow the views of radical fem- 
inists in terms of the application of substantive 
criminal law, in particular, the extent to which sex- 
ual violence should be defined, how to define ex- 


4 See Munro, V. (2014). Sexual Autonomy. In Dubber, M. D. 
& Hornle, T. (eds). The Oxford Handbook of Criminal Law. 
Oxford University Press, 752. 

5 For an analysis of the Canadian consent model, see Nedel- 
sky, J. (2012). Law’s Relations: A Relational Theory of Self, 
Autonomy, and Law. Oxford Academic, 219-221. 

6 For a critical analysis, see Lacey, N. (2000). General Prin- 
ciples of Criminal Law? A Feminist View. In the book: Bib- 
bings, L., & Nicolson, D. Feminist Perspectives on Criminal 
Law (eds.) Feminist Perspectives on Criminal Law, Rout- 
ledge-Cavendish. 

7 See Gegelia, T. (2022). Georgian Regime of Regulation of 
Prostitution and its Watchdogs. Journal of Constitutional 
Law — Vol. 2, 45-59. 
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ploitation, or the voluntariness of sexual consent, 
| was greatly influenced by their texts. There are 
issues on which feminists, whether radical or liber- 
al, agree, and these are the issues of disclosure of 
sexual violence and access to justice. | share their 
views on the discriminatory impact of gender ste- 
reotypes and rape myths on access to justice. 


1. THE NEED TO RETHINK 
THE DEFINITION OF RAPE 
1.1. Undarstanding of Rape Law 


There are different views on what should be 
considered sexual violence and what should be a 
legal interest protected from rape. 

One approach is patriarchal-moralistic, which 
is reflected with more or less intensity by a large 
number of jurisdictions, including liberal criminal 
law, especially its judicial interpretations.’ In this 
approach, the boundaries of sexual violence are 
very narrow. Physical violence (with few excep- 
tions), as well as the victim’s utmost resistance to 
the perpetrator, are the necessary actus reus of 
the crime. Even if the law does not explicitly em- 
phasize the requirement to resist the aggressor, It 
is interpreted as such in practice. It was with the 
same approach that the husband was protected 
by immunity from raping his wife.’ Such a reserva- 
tion was never found in the Georgian legislation, 
but practically there were no statistics of cases of 
marital rape. Those women who could not fit into 
the existing social constructs regarding women, 
the standard of the “ideal woman” established by 
the patriarchy, were also not protected. The legal 
good protected by the patriarchal-moralistic ap- 
proach is not the sexual autonomy of a person but 
some abstract entity — family honor, father’s prop- 
erty, and female chastity. This was the legal inter- 
est protected by medieval European criminal law.° 


8 For criticism of the German model in this sense, see Horn- 
le, T. (2024). The Challenges of Designing Sexual Assault 
Law. Current Legal Problems, Vol. XX. 

9 For historical analysis, see Gavey, N. (2019). JUST SEX? The 
Cultural Scaffolding of Rape. Routledge. Also see Temkin, 
J. (2002). Rape and the Legal Process. Oxford University 
Press. 

10 See Temkin, J. (2002). Rape and the Legal Process. Oxford 
University Press, 57. Also see Hornle, T. (2022). The New 
German Law on Sexual Assault. In Hornle, T. (ed). Sexual 
Assault Law Reform in a Comparative Perspective. Oxford 


These “interests” have been banished from mod- 
ern liberal criminal law. In the patriarchal-moral- 
istic approach, many actions that are inherently 
sexual and which are done without the will of the 
other party, and thus it is sexual violence, are not 
prohibited. It should also be noted that the moral- 
istic approach justifies the criminalization of some 
sexual behaviors that are excluded from the cat- 
alog of crimes under liberal criminal law. Such is 
prostitution, although it is not punishable by the 
article prohibiting rape, but by another norm. The 
legal interest protected from prostitution is the in- 
stitution of the family and morals. The sex worker 
is usually punished for this." 

The prohibition of rape defined by the Georgian 
criminal law and its court interpretations is pre- 
cisely moralistic-patriarchal.” Despite recent legis- 
lative changes, it has not fundamentally changed. 

Chapter 22 of the Criminal Code of Geor- 
gia (hereinafter CCG), which includes five crimes 
against sexual freedom and inviolability, was par- 
tially reformed under the influence of the Istanbul 
Convention. With the amendments of May 2017, the 
definition of rape became gender neutral; the leg- 
islator removed moralistic terms and differentia- 
tion into “traditional” and “non-traditional” forms 
of sex. According to the new definition, for a sexual 
act to be classified as rape, it must necessarily be 
penetrative in another person’s body, and pene- 
tration with any part of the body and in any form 
will not change the qualification of rape. However, 
the definition still reflects both moralism and gen- 
der specificity. In particular, as far as the emphasis 
in the definition is on penetration into another’s 
body, and such a case of rape is ignored, when the 
body of the victim is used to penetrate the body 
of the perpetrator, practically according to the for- 
malistic definition, such cases are not assessed as 
rape.® 


University Press. 141. 

11 For an overview of prostitution regimes, see Gegelia, T. 
(2022). Georgian Regime of Regulation of Prostitution and 
its Watchdogs. Journal of Constitutional Law — Vol. 2, 45- 
59. 

12 For an analysis see Gegelia, T. (2021). The Rape Paradigm: 
Violent Stranger VS Warrior Victim. Law and World, Vol. 7 
(3), 73-97. 

13 For a critical analysis of Georgian judicial practice in this 
regard, see (eds) Dekanosidze, T. and Pataraia, B. (2020). 
Commentary on Crimes Against Sexual Freedom and In- 
violability. Sapari, 74-75. Cf. Jishkariani, B. (2022). Private 
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The main problem that the Georgian rape 
law has is limiting it to narrow cases of violence, 
threats of violence, and helplessness. The need 
for the reform to be modified in the absence of 
consent to include more actions that encroach on 
sexual autonomy has been delayed for many years 
for unjustified reasons, even though more and 
more books and articles are being written in the 
Georgian academic field in support of the changes, 
as well as the great efforts of non-governmental 
organizations and feminists to make the state re- 
form.” 

It is also true that the methods of rape - vi- 
olence, threats of violence, and helplessness can 
be interpreted more broadly than their current un- 
derstanding,” especially since the European Court 
of Human Rights (hereinafter Strasbourg Court) 
standard exists in this regard,’ however, we see 
that the Georgian criminal law practice still views 
and evaluates sexual violence from a moralistic 
and patriarchal perspective, and this is the main 
obstacle to progress. The standard for defining vi- 
olence as sufficient to suppress a woman’s will is 
very strict, while much less pressure is sufficient to 
overcome a woman’s resistance. The starting point 
of moralistic-patriarchal criminal law is not the 
protection of individual sexual autonomy but the 
determination of the self-sacrificing struggle of a 
woman to protect her “honor”. Female rape sur- 
vivors examine with a magnifying glass how they 
behaved before, during, and after the rape.” The 
ideal rape victim is a dead woman or a woman who 
has been mutilated in a fight with the rapist to de- 


Part of Criminal Law. Crime Against a Person. World of 
Lawyers, 222. 

14 For an analysis of other changes in 2017 and beyond, see 
Gegelia, T. (2021). The Rape Paradigm: Violent Stranger VS 
Warrior Victim. Law and World, Vol. 7 (3), 73-97. 

15 The tendency to broadly define the composition of rape 
has clearly appeared in modern Georgian legal literature. 
See Gegelia, T. (2020). Commentary on Article 137 of the 
Criminal Code of Georgia in the book: Jishkariani, B. (ed). 
Sexual Offenses. World of Lawyers; Also see (eds) Dekano- 
sidze, T. and Pataraia, B. (2020). Commentary on Crimes 
Against Sexual Freedom and Inviolability, Sapari. 

16 See C.R. v. The United Kingdom (Application No. 
48/1994/495/577), ECtHR, Judgment of 27 October, 1995, 
para. 34. para 41 and 42. For the case analysis, see Eriks- 
son, M. (2010). Defining Rape, Emerging Obligations for 
States under International Law? Kallered, 365, 95-98. 

17 Gegelia, T. (2024). In forthcoming article: Female Rape 
Survivor in the Trial and Epistemic Injustice. Journal of 
Constitutional Law, N1. 


fend her “honor”. This unfairly strict standard also 
applies to child victims, which will be discussed 
later with the analysis of a specific case. 

The extent to which patriarchal ideology de- 
fines the boundaries of sexual violence Is interest- 
ing for a systematic analysis of the law. In partic- 
ular, the definition of Article 143? of the Criminal 
Code, the first part of which stipulates three to five 
years of imprisonment as a punishment for us- 
ing the services of a trafficking victim, is import- 
ant for understanding the limits of the legislator’s 
understanding of rape. This article includes both 
adult and minor victims. The victim of trafficking 
has been deprived of free choice, which is why 
she is a victim of trafficking. When a person un- 
derstands that the other sex participant gives con- 
sent to sex due to coercion (i.e. her consent is not 
genuine) and despite this, sex is initiated with her, 
this is rape.® A systematic interpretation of these 
and other norms reveals that the legislation sup- 
ports the narrow scope of rape. Only rape commit- 
ted with physical violence is considered serious 
enough to be considered rape, and the punishment 
is imprisonment for six to eight years in the case of 
an adult, while the same action against a minor is 
imprisonment for a term of fifteen to twenty years 
or life imprisonment. The practical interpretation 
of Article 139 of the Criminal Code also proves this. 
Establishing sexual relations with a person without 
her consent under the influence of the threat of 
disclosure of personal information is punishable 
by imprisonment for up to five years. Both the doc- 
trinal and the modern Georgian court’s interpre- 
tation of this norm is such that the norm includes 
not only threats but also the realization of threats, 
that is if a frightened victim obeys the threat of the 
abuser and has sex with him.” 

It is interesting to discuss the case, and how 
Georgian criminal law will deal with it. This case 
of rape actually happened” but did not reach the 


18 For a similar assessment, see Lernestedt, C. & Kagrell, M. 
(2022). The Swedish Move Towards (In)Voluntariness. In 
Hornle, T. (ed.). Sexual Assault Law Reform in a Compara- 
tive Perspective. Oxford University Press, 180. 

19 See Comments on Article 139 in the book: (eds) Dekan- 
osidze, T. and Pataraia, B. (2020). Commentary on Crimes 
Against Sexual Freedom and Inviolability. Sapari; Cf. Jish- 
kariani, B. (2022). Private Part of Criminal Law. Crime 
Against a Person. World of Lawyers. 

20 This case is cited in this book: Gavey, N. (2019). JUST SEX? 
The Cultural Scaffolding of Rape. Routledge, 167. 


“LAW AND WORLD“ 


justice system due to gender prejudices and rape 
myths against the female victim. 

Anna was 19 years old when she woke up to 
find her roommate, a 30-year-old man, “groping” 
her in her bed. She had no past or present roman- 
tic relationship with this man. That night, while 
Anna was sleeping, the man lay down next to her 
and then sexually penetrated Anna’s body without 
any communication with her. Anna, talking to the 
researcher, when she remembered the case, men- 
tioned that after waking up, although everything 
happened very quickly, she remembered what 
thought came to her mind for a moment when she 
found a man lying next to her, it was fear, because 
if she tried to escape, he would still catch her and, 
worse might happen. 

Is It rape? Yes, it is. Sexual penetration of the 
woman’s body took place without her consent. 
Anna frightened and captivated by the thoughts 
that the worst would happen to her, simply “pre- 
ferred” immobility. It is unreasonable for a 30-year- 
old man to expect that the woman’s silence meant 
that she agreed to his initiative. The woman did 
not consent to sex. It would not be a surprise to 
the perpetrator that he could frighten the woman 
by initiating sexual behaviour on the body while 
she was sleeping, especially if they were alone at 
home. 

According to Georgian criminal law, this case 
would not be considered rape. Because the per- 
petrator did not use the physical violence estab- 
lished by the Georgian standard, he did not make 
any threats, nor is it a classic case of helpless- 
ness.” If her body had been sexually penetrated 
while she was asleep, it would have been rape, but 
Anna woke up before the penetration, so accord- 
ing to the Georgian criminal code, she had to fight 
physically to protect her “honesty”. 

Rape defined as non-consensual includes all of 
the above, which is fair. Where sexual penetration 
of another person’s body takes place without the 
other person’s free consent - It is rape, regardless 
of the physical marks on the body. 


21 For a critical analysis of the narrow interpretation of the 
elements of rape See Gegelia, T. (2020). Commentary on 
Article 137 of the Criminal Code of Georgia in the book: 
Jishkariani, B. (ed). Sexual Offenses. World of Lawyers. 


A Feminist Approach 

One of the broadest understandings of sexual 
violence is the feminist approach. “Broad” refers 
to the low threshold for violence to be considered 
a crime. Sexual violence is any unwanted sex, sex 
that takes place under any form of pressure. These 
include prostitution (pressure caused by social in- 
equality), sex with the threat of separation (emo- 
tional pressure),?? in a word, sex that takes place 
without the enthusiasm of the other party. A fem- 
inist understanding of sexual exploitation takes 
into account the general context of gender and so- 
cial inequality, statistics on employment and un- 
equal pay, as well as social constructs, and more.” 
That is why they consider sex work as a form of 
exploitation because, according to their assess- 
ment, it is “inherent” for prostitution to objectify 
a woman and dehumanize her.” According to this 
approach, the legal interest protected from sexual 
violence is the dignity and equality of women as 
a group.” With the same approach, pornography 
should be banned as a tool for the “normalization” 
of violence against women, as well as BDSM, which 
is a “romanticization” of the patriarchal order.” 
However, taking into account the general context 


22 Cf. Feinberg, J. (1986). Harm to Self. The Moral Limits 
of Criminal Law. Oxford University Press, 209; Also see 
Green, S. P. (2020). Criminalizing Sex: A Unified Liberal 
Theory. Oxford University Press, 31. Hornle, T. (2022). The 
New German Law on Sexual Assault. In Hornle, T. (ed.). 
Sexual Assault Law Reform in a Comparative Perspective. 
Oxford University Press, 157-158. 

23 For criticism, see Hornle, T. (2024). The Challenges of De- 
signing Sexual Assault Law. Current Legal Problems, Vol. 
XX, 22-23. 

24 See Mackinnon, C. A. (2019). Butterfly Politics Changing 
the World for Women. Harvard University Press. Also see 
Herman, J. (2023). Truth and Repair: How Trauma Survivors 
Envision Justice. Basic Books; Kelly, L. (1998). Surviving Se- 
xual Violence. Polity press; For the opposite opinion, see 
Nussbaum, M. (1995). Objectification, Philosophy & Public 
Affairs, Vol. 24(4), 249-29; Also see Gegelia, T. (2022). Geor- 
gian Regime of Regulation of Prostitution and its Watch- 
dogs. Journal of Constitutional Law, Vol. 2, 45-59. 

25 See Mackinnon, C. A. (2019). Butterfly Politics Changing 
the World for Women. Harvard University Press, 2019. 

26 See Bow H. & Herring, J. (2023). ‘Rough Sex’ and the 
Criminal Law. Emerland Publishing. For the liberal view, 
see Kramer Bussel, R. (2019). Beyond Yes or No: Consent 
as Sexual Process. In Friedman, J. & Valenti, J. (eds) Yes 
Means Yes, Visions of Female Sexual Power and a World 
without Rape. Seal Press, 43-53. In the same book, see 
Fowles, S. M. The Fantasy of Acceptable “Non-Consent”: 
Why the Female Sexual Submissive Scares Us (and Why 
She Shouldn’t), 117-125. 
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mentioned above, they do not trust women’s con- 
sent regarding the listed sexuality, they do not 
consider women as autonomous decision-makers. 
This radical feminism approach is paternalistic, 
presenting a woman as childlike who needs spe- 
cial protection from the state.”” Such paternalism 
is unacceptable to the liberal understanding of 
personal autonomy | discuss below. 

There are two common understandings of au- 
tonomy: the liberal understanding of autonomy 
— individual autonomy and relational autonomy. 
This latter approach is popular in the radical femi- 
nist texts mentioned above. Among the supporters 
of relational autonomy is the British scholar J. Her- 
ring too.”* According to him, the liberal understand- 
ing of autonomy does not consider that a person 
is a social being and makes decisions under the 
influence of society. That is why he suggests that 
to understand autonomy, we should pay attention 
to the context, both special and general.” Jenifer 
Nedelsky is also a supporter of relational auton- 
omy.*° According to this approach, a person’s de- 
cision should not be judged in isolation from the 
demands of society. *' The origin of this type of au- 
tonomy is to protect the individual from the harm 
of violent relationships. * It should be noted here 
that protecting an individual from a violent rela- 
tionship not only does not contradict the liberal 
approach, but it is a strict follower of this princi- 
ple. J. Herring, without naming the liberal authors, 
writes that they don’t seem to take into account 
the violent experience that precedes sex, which 
affects free will, which | think is an undeserved 
criticism of liberal scholars | know.® Liberals have 


27 For criticism, see Paglia, C. (2018). Free Women, Free 
Men: Sex, Gender, Feminism. Pantheon, 85-91. Jenkins, S. 
(2009). Exploitation: The Role of Law in Regulating Pros- 
titution. In Sclater, S. D. (ed.), Regulating Autonomy: Sex, 
Reproduction and Family. Oxford Legal Studies. 

28 See Herring, J. (2009). Relational Autonomy and Rape. In 
Sclater, S. D. (ed.), Regulating Autonomy: Sex, Reproduc- 
tion and Family. Oxford Legal Studies. 

29 ~—siIbid., 53. 

30 Nedelsky, J. (2012). Law’s Relations: A Relational Theory 
of Self, Autonomy, and Law. Oxford Academic, 19-21. 

31 Herring, J. (2009). Relational Autonomy and Rape. In Scla- 
ter, S. D. (ed.), Regulating Autonomy: Sex, Reproduction 
and Family, Oxford Legal Studies, 54. 

32 Ibid. 58. 

33 E.g. see Feinberg, J. (1986). Harm to Self. The Moral Lim- 
its of Criminal Law. Oxford University Press; It should be 
noted that Feinberg’s concept of coercion is also used by 


a problem with the very broad definition of a “vi- 
olent environment” for criminal law purposes, 
while proponents of relational autonomy explain 
it by accepting the general unequal social context, 
which is sufficient for them to exclude the volun- 
tariness of the given consent.™ This is not enough 
from a liberal point of view, it tries to maintain a 
balance based on the goals of criminal law and 
also shows caution based on the goals of protect- 
ing positive sexual autonomy.* J. Herring, based on 
this approach, advocates a “strong” form of con- 
sent, which implies freedom from all coercion for 
the validity of consent.®* The liberal understand- 
ing of consent and sexual autonomy is disliked by 
relational autonomy advocates precisely because 
it does not define the voluntariness of consent so 
Strictly.” That’s why many cases of what is accept- 
able sex for liberals are sexual assaults for rela- 
tional autonomy advocates. An example of this is 
prostitution. It’s also an unfair accusation against 
liberals that they seem to ignore gender stereo- 


feminists for a broad definition of forced marriage. See 
Anitha, S. & Gill, A. (2009). Coercion, Consent and the 
Forced Marriage Debate in the UK. Feminist Legal Studies, 
17, 165-184. Also see T. Hornle and S. Green in the book: 
Hornle, T. (ed.) Sexual Assault Law Reform in a Compara- 
tive Perspective. Oxford University Press; Also see Gege- 
lia, T. (2020). Commentary on Article 137 of the Criminal 
Code of Georgia in the book: Jishkariani, B. (ed). Sexual 
Offenses. World of Lawyers; Also see Commentary on Ar- 
ticle 137, Jishkariani, B. (2022). Private Part of Criminal 
Law. Crime Against a Person, World of Lawyers. 

34 Herring, J. (2009). Relational Autonomy and Rape. In Scla- 
ter, S. D. (ed.) Regulating Autonomy: Sex, Reproduction 
and Family. Oxford Legal Studies, 62. 

35 See Jenkins, S. (2009). Exploitation: The Role of Law in 
Regulating Prostitution. In Shelley Day Sclater (ed.), Regu- 
lating Autonomy: Sex, Reproduction and Family, 25-27. 

36 Herring, J. (2009). Relational Autonomy and Rape. In Scla- 
ter, S. D. (ed.), Regulating Autonomy: Sex, Reproduction 
and Family. Oxford Legal Studies, 62. For a critique of 
neglecting the diversity of the relationship between men 
and women and showing it from a narrow perspective, 
see Nussbaum, M. (1995). Objectification. Philosophy & 
Public Affairs, Vol. 24(4), 278. 

37 For a critique of liberalism that it does not take the ge- 
neral context into account, see Munro, V. (2014). Sexual 
Autonomy. In Dubber, M. D. & Hornle, T. (eds) The Oxford 
Handbook of Criminal Law. Oxford University Press. 

38 For a liberal perspective, see Jenkins, S. (2009). Exploita- 
tion: The Role of Law in Regulating Prostitution. In Sclater 
S. D. (ed.) Regulating Autonomy: Sex, Reproduction and 
Family, 25. Cf. Mackinnon, C. A. (2019). Butterfly Politics 
Changing the World for Women. Harvard University Press. 
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types and rape myths.*° Cultural factors and social 
learning affect a person in general; it is not related 
to liberalism.“° 


A Liberal Approach 

As for the liberal understanding of personal au- 
tonomy, it views the individual as a rational agent 
and entrusts her with the right to dispose of their 
own life.’ S. Green distinguishes normative and 
descriptive understanding of autonomy. The first 
is related to the right to act according to one’s de- 
sire and will.“? The restriction of which is justified 
only when its realization poses a threat to another 
person's right.“? Sexual autonomy also means the 
right to use your sexuality as a tool for your own 
needs. The descriptive aspect of autonomy is re- 
lated to the ability of a person to manage her own 
life, which will be dictated by her motives, and not 
by exploitation.” 

Sexual autonomy has a variety of expressions, 
just as there are people and their individual choic- 
es and attitudes regarding sexuality. Sexual au- 
tonomy includes a person’s right to have sex with 
whoever they want and in whatever way they want, 
or not to have sex at all. Have sex by yourself, own 
and use a Sex toy for sexual purposes, use legal 
pornographic material, buy or sell sex work, get in- 
volved in BDSM, have sex in a group, and more.*® 
From the liberal point of view, the main thing is 
that all these activities take place with the par- 
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ticipants' consent, and the expressed consent is 
informed and free. Liberal criminal law establish- 
es paternalistic care only for certain groups who 
are incapable of making free decisions, e.g., due to 
their age or health condition.. 


1.2. The Impact of Different 
Approaches on the Application of 
Criminal Justice 


Criminal law is applied to different extents, de- 
pending on whether it is understood liberally or 
under some other philosophy. Legal scholars list 
the types of relationships that are characterized by 
subordination and power imbalance. Sexual inter- 
course in this type of relationship and context at- 
tracts the attention of the law. These types of rela- 
tionships include relationships between a prisoner 
and prison warden, a prisoner and a police officer, 
a student and a lecturer, a priest and a parishioner, 
a patient and a doctor, and many others.” 

In an absolute approach, the sexual proposal 
and act of the person in the vertical of power in 
this type of relationship is violent and should be 
criminalized without any contextual analysis. 

The contextual approach favours a differentiat- 
ed approach in this relationship (concerning some 
parts). Liberal scholar of criminal law, S. Green, 
separates the relationship between the arrested 
and the policeman, where he allows an absolute 
approach. Focusing on the power of the police- 
man, his special training, weaponry, and ability to 
cause life-threatening harm to the arrested, and 
on the other side is the person deprived of his/her 
liberty, which is completely defenseless and com- 
pletely under the control of the state, such an im- 
balance of power is considered enough to prohibit 
sex in such a relationship with an absolute ap- 
proach. Here, Green believes that even if we imag- 
ine consensual sex in this type of relationship, an 
absolute ban is acceptable for him, assuming that 
the risk of abuse of power is very high. A flexible 
law would complicate investigations, increasing 
false negatives in the cases of accused police of- 
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ficers.“® Thus, the liberal point of view is not unfa- 
miliar to absolute approaches, depending on the 
context. Green advocates absolute punishment, 
among other things, because of the institutional 
issue that it is in everyone’s interest for an official 
who Is a witness, investigator, or prosecutor to be 
impartial.” 

From the liberal perspective, a contextual ap- 
proach is preferred in other types of relationships, 
such as a lecturer and an adult student relation- 
ship, social hierarchy in the workplace and so forth. 

To the extent that radical feminists take into ac- 
count the general situation and social constructs, 
this is where the linear evaluations of the sexual 
relationship of the parties regarding sex in hier- 
archical social relations come from. With such an 
approach, there is no space left for opinions about 
voluntary sex. According to a liberal approach, the 
criminalization of sex in a workplace would be jus- 
tified in the case of analysis of the specific context 
and detection of suppression of the will. 


2. SEXUAL AUTONOMY, 
CONSENT, VOLUNTARINESS 
2.1. Sexual Autonomy 


The legal interests protected from sexual vio- 
lence are sexual autonomy and inviolability. Also, 
the attack on an individual’s sexual autonomy is 
rightly considered an insult to human dignity.°° 
Chapter 22 of the Criminal Code, which includes vi- 
olent acts of a sexual nature, is entitled to sexual 
freedom and inviolability. 

Sexual autonomy has two aspects, positive (the 
right to have sex according to one’s motives) and 
negative (the right not to be subjected to unwant- 
ed sexual behavior).”' An individual’s positive right 
to have sex with whoever they want will always be 
outweighed by the other person’s negative right 
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to be protected from unwanted sexual activity.” 
The goal of criminalizing sexual behavior is to 
protect a person’s negative sexual rights, but the 
positive rights of the same person should not be 
overlooked here. For example, the intersections of 
negative and positive aspects of sexual autonomy 
are best seen when legislation prohibits sexual 
intercourse with an individual with an intellectual 
disability. Such an absolute approach violates the 
human right to have sex.™ That is why it is always 
important to take into account the degree of dis- 
ability, the context, and the nature of the relation- 
ship between individuals. Legal scholars, such as 
S. Green and T. Hornle, in such a case they, are op- 
posed to an absolute ban.® Because where there 
iS a person’s consent, the state must respect it and 
not interfere in the relationship, because there is 
no interest to protect. 


c.e. Voluntariness 


The liberal understanding bases the assess- 
ment of the voluntariness of participation in sexual 
relations on objective criteria. Voluntary partici- 
pation in sex means the free choice and decision 
of the participants. A sex-related offer that is not 
a freedom-restricting but a freedom-enhancing 
coercive offer,” whether or not the consent given 
to sex excludes the voluntariness, is considered 
controversial in the philosophy of law®® and the 
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doctrine of criminal law. Feinberg gives an exam- 
ple of this from a millionaire’s offer to finance sur- 
gery to save her critically ill son if she has sex with 
him. Due to the situation, Feinberg calls this pro- 
posal coercive, because a person is in a hopeless 
situation, if she does not agree to the proposal, 
her child will die. That is why Feinberg agrees with 
the nullification of such a contract, although he 
considers such consent regarding sex sufficiently 
voluntary for criminal law purposes and, therefore 
does not justify its use.* The millionaire has no ob- 
ligation to pay her for anything. With this proposal, 
the chances of the child increase; if she does not 
agree, she will remain in the same situation as be- 
fore, for which the millionaire is not responsible.” 
Taking advantage of a person’s predicament sit- 
uation and offering a sex proposal excludes con- 
sent and is therefore considered sexual violence 
in the Georgian criminal law doctrine. One ap- 
proach takes into account the age of the victim, if 
the manipulative proposal is not evaluated as rape 
about an adult, the author is in favor of paternal- 
istic approach concerning minors.© This approach 
is compatible with the objectives of criminal law. 
The second approach focuses on the special inten- 
sity of the pressure, regardless of whether the of- 
fer is freedom-restricting or freedom-enhancing,™ 
another view focuses on the victim’s vulnerability 
and need for care, and when a person manipulates 
this situation to achieve the desired result, even 
though he has no duty of care® A freedom enlarg- 
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ing offer addressed to a person in need, needs a 
more careful approach for criminal law purposes® 
because in such cases attention should be paid to 
the positive right of the offeree to sexual autono- 
my. As mentioned above, part of sexual autonomy 
is using sexuality for a need, not just for pleasure. 

Freedom restricting coercion affects the volun- 
tariness and, ultimately, the validity of consent.® 
Coercion and voluntariness should be assessed 
precisely by analyzing the specific context accord- 
ing to the degree and intensity of coercion used.® 
Circumstances may exclude the validity of con- 
sent; an example of this is the case that will be 
discussed below. 

Georgian judicial practice is problematic in de- 
fining the voluntariness of consent concerning sex. 
There are hundreds of judgments confirming this 
from both old and modern times.” Clear evidence 
of this is one of the last cases from the Georgian 
judicial practice, which, along with other similar 
cases, drew the attention of the Public Defender of 
Georgia.” The judge does not take into account the 
violent climate in which the victim is, they look for 
physical injuries and other signs of hand-to-hand 
combat with a magnifying glass on the victim’s 
body to determine rape, which is an oversimplifi- 
cation of the rape narrative. In the case discussed 
below, the perpetrator was punished for sexual 
intercourse with a minor (the victim was 15 years 
old). Although the prosecutor's office charged him 
with rape, the court downgraded the qualification 
(voluntary sexual intercourse with a person under 
the age of consent (art. 140).” According to the 
court, you cannot be a victim of rape If you do not 
have physical marks on your body, in the absence 
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of such traces, the justice system tells the victim 
that she got what she wanted -— “asking for it”.” 

According to the mentioned case, a 15-year- 
old girl was kidnapped by three adult men, one of 
whom wanted to marry her. The court did not ques- 
tion the fact of abduction and illegal deprivation of 
liberty,. The judge said that it would be difficult for 
the child to overcome the resistance of three men, 
but the accusation of rape was not convincing. Ac- 
cording to the judge, sexual intercourse took place 
in private, where only the child and the accused 
were in the room; in such a situation, the child was 
obliged to resist physically. The judge emphasized 
that the child had no physical injuries on her body 
and her clothes were not torn.” The fact that the 
child was deprived of liberty, left alone at home, 
where there is no chance of help, and the perpetra- 
tor is physically stronger than her, was not enough 
for the judge to consider sex in such a violent envi- 
ronment as rape. Moreover, in such an environment, 
the “consent” of a person could not be valid. The 
judge narrowed the rape down to the presence of 
physical harm and its failure to find it was sufficient 
to establish the voluntariness of the sex. This is an 
oversimplification of what constitutes sexual vio- 
lence and the context in which it occurred, the very 
primitive measure used by law enforcement agents 
to define abuse. In the same situation, if the victim 
were 16, the perpetrator would not be held crim- 
inally responsible with such an explanation. The 
content of sexual violence, consent, and voluntari- 
ness regarind sex are understood from a patriarchal 
perspective. Georgian criminal law functions with a 
patriarchal logic. 


2.3. Consent 


The element of consent is not new to Georgian 
criminal law. Absence of consent, although not 
spelt out in words, is implied in the definition of 
rape just as it is considered in other crimes, such 
as illegal deprivation of liberty (Art. 143). Consent, 
as an objective element of rape, excludes its actus 
reus, as well as illegal deprivation of liberty. Con- 
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cerning assault, consent is not the composition of 
the act but the matter of wrongfulness. According 
to Green’s correct remark, such a division is correct 
for theoretical and practical reasons.” Not consid- 
ering non-consent as actus reus of rape would lead 
to the formal criminalization of any sex,” which is 
unimaginable. The principle of “not to harm” jus- 
tifies criminal law. Therefore, assault is prohibited 
regardless of consent, and given the specific con- 
text, it may be justified. These two approaches dif- 
ferentiate these crimes in terms of the burden of 
proof. In the first case (sexual violence), the pros- 
ecutor asserts the absence of consent, and in the 
second case (assault), the defendant proves that 
the injury occurred with consent.” 

According to Article 36 of the Istanbul Conven- 
tion, the definition of rape is as follows: 

“engaging in non-consensual vaginal, anal or 
oral penetration of a sexual nature of the body of 
another person with any bodily part or object”.” 

According to this definition, the essential ob- 
jective element constituting rape is the sexual 
penetration of another person’s body without con- 
sent. Physical violence or threats are not a neces- 
sary element. Consent is what gives a person the 
right to sexually penetrate the body of the consent 
giver, and in case of withdrawing the consent, he is 
obliged to stop the sexual act. A person’s body is 
not accessible to others until they give their con- 
sent. In the case of consent, there is no longer any 
obligation to refrain from sexually touching the 
other person’s body, and the giver of consent will 
no longer have a claim unless the sexual impact 
on her body continues despite the refusal of per- 
mission. Thus, consent must accompany the entire 
process, from start to finish, or the action will turn 
into violence. 
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The rape-by-violence paradigm is very com- 
mon in various jurisdictions, and such an under- 
standing is still common in countries where the 
definition of non-consensual rape was reformed a 
long time ago, notably in Germany” and England/ 
Wales.” 

The deconstruction of this paradigm was initi- 
ated by international criminal tribunals in the legal 
assessment of sexual violence committed in war 
contexts.°° This was later followed by a 2003 case 
of the Strasbourg Court,*' where the Court criticized 
the overly simplistic narrative of rape, which does 
not always cover what happened, leaving sexual 
autonomy unprotected. The Court found the vio- 
lation due to a one-dimensional investigation of 
rape, which is narrowed down to the physical marks 
on the body and does not take into account the 
full picture, where a lot of other evidence can re- 
veal what happened. After the mentioned case, the 
Strasbourg Court issued dozens of other decisions 
against Romania, Moldova, Slovakia, and others and 
found violations of fundamental human rights on 
the part of the state, with the same arguments.” 
The Strasbourg court will also establish a violation 
in Georgia if such a lawsuit is filed, because this is 
a systemic problem in Georgian criminal justice, 
gender prejudices are ingrained in prosecutors and 
judges. Among the instruments of international law, 
the CEDAW Committee, its 2008 decision Tayag Ver- 
tido v. Philippines, where the committee found a 
gender-biased justice system and a primitive rape 
paradigm as a violation of human rights. 

Thus, it is very clear under international human 
rights law that rape is a violation of a fundamental 
human right. 
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Rape in several cases and contexts constitutes 
genocide and crimes against humanity. Also, in the 
presence of a relevant purpose and motive, it con- 
stitutes a composition of torture. This is one of the 
reasons why it is considered a Jus Cogens norm. 


Consent Models 

Many countries have reformed the rape law, in- 
cluding several US states, Great Britain, Germany, 
Spain, Sweden, Denmark, Iceland, and others. Many 
academic texts have been written, and there are 
many ongoing projects in various research centers 
to understand the nature of consent regarding sex. 

There are already many understandings of con- 
sent regarding sexual penetration. Among them, 
“attitudinal” and “communication” theories are 
the most common. The first focuses on the victim's 
perspective and their rights,°° what matters is what 
they wanted, and what the abuser thought is ir- 
relevant. And, for the communication theory, it is 
important how the abuser understood the consent 
of the party.®° The main thing here is that consent 
is declared objectively because only after that is 
sexual contact allowed. If an aggressor sexually 
penetrates a passive person because the aim was 
to rape her and post factum, it turns out that the 
party wanted to have sex with him, this is not rape 
according to the “attitudinal” theory. According to 
the theory of communication, it should be punish- 
able because consent regarding sex was not de- 
clared objectively.® 

One of the supporters of the attitudinal theo- 
ry is the American legal scholar V. Bergelson, her 
main criticism of communication theory is direct- 
ed at its comprehensiveness, also criticizes pater- 
nalism towards women, that women’s will to have 
sex does not trust the state until they actively and 
loudly say about it.® Criticism is directed at the 
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limitation of personal autonomy because passivity 
is part of it and must be respected by the state.® 

Consent about sex should be the result of com- 
munication. This is the correct approach for crim- 
inal law purposes, because what a person thinks 
cannot be known otherwise. 

In general, criticism has been accumulated 
regarding the consent model, among which it is 
worth noting T. Palmer’s remarks, which defines 
sex as a free negotiation between parties, and de- 
scribes the essence of sexual violence according- 
ly, is correct.” The author considers the “consent” 
model to be the cause of all the practical problems 
that accompany the investigation and conviction 
of rape, which cannot be shared. The problem is a 
sexist culture, and neither the definition she offers 
will be a panacea in such a culture. During and si- 
multaneously with the introduction of the consent 
model, we should not forget that it is necessary to 
fight against gender stereotypes and rape myths. 


No Means No vs Yes Means Yes 

“No” Model 

There are two models of formulating consent: 
“No means No” and “Yes means Yes”. Both mod- 
els have been criticized. The “no” model has been 
mainly criticized for its under-inclusiveness. * 
According to Green, this model looks like an old 
rape law because the refusal to have sex — “no” is 
interpreted with violence.” It should also be said 
that the “no” model, which demands activity from 
the victim, is not only a case of tonic immobili- 
ty,2 which modern science indicates to show the 
non-comprehensive nature of violence-based rape 
law,** but also cannot deal with classic cases of 
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helplessness.® The “no model has been criticized 
for maintaining the old approach, namely placing 
the burden of proof on the victim to have refused 
sex.” The criticism is fair because the “no” mod- 
el creates fertile ground for perpetuating the old 
narrative that silence is consent. The “yes” mod- 
el tells the parties that before you initiate sexual 
behavior, you must make sure that the participant 
also wants it, otherwise, it is violence, and you will 
be punished. 


“Yes” model 

It is considered that the “Yes” model has an ed- 
ucational function.” It is a more understandable 
concept for criminal law® and does not contain a 
signal supporting rape, as is the case with the “no” 
model. 

The “Yes” model has also been criticized on 
various counts, including for being over-inclusive 
and for rigid guidelines in interpersonal relation- 
ships. 

It should be noted that the “Yes” model is also 
criticized for supporting the rape myth. In particu- 
lar, it strengthens the myth that rape occurs due to 
improper communication between the parties, for 
which the woman Is responsible.” The criticism is 
not fair. By changing the coerced-based rape law 
to non-consensual, the message is not that before 
the law was vague and people did not understand 
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each other’s communication, but like the purpose 
of all new norms, the purpose of this change is to 
say more loudly what was previously silenced in 
society and became a social norm, that today is 
not tolerated. And it does this with a new formula- 
tion of the norm. 

The “yes” model is criticized in terms of estab- 
lishing one standard of communication when peo- 
ple’s abilities are different,°° as well as the abso- 
lute obligation of the parties to actively express 
their consent to sex when the participant may 
want to be passive.” In response to the criticism, 
it should be said that the context matters, if peo- 
ple tell each other what they want with signs that 
others may not understand, this is not a violation 
of the prohibition of rape understood by the “yes” 
model. The purpose of the law is not to allow 
sexual exploitation, where the latter did not take 
place, the act will not be assessed as rape. Mens 
rea is also a protective mechanism against exces- 
sive criminalization. 

It is Green’s opinion that the “Yes” model over- 
comes gender stereotypes; the established idea 
that a woman Is passive and the initiator of sex 
is always a man is opposed to it. This model tells 
sex participants if they want sex, then they should 
say about it. Green considers the way to avoid 
over-inclusivity of rape law, on the one hand, to 
formulate actus reus with many situations’ and 
to define mens rea by the standard of reason- 
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Reform in a Comparative Perspective. Oxford University 
Press. 

Schulhofer, S. J. (2022). What Does ‘Consent’ Mean? In 
Hornle, T. (ed). Sexual Assault Law Reform in a Comparati- 
ve Perspective. Oxford University Press. 

Green, S. (2022). Presuming Nonconsent to Sex in Cases 
of Incapacity and Abuse of Position. In Hdrnle, T. (ed). 
Sexual Assault Law Reform in a Comparative Perspective. 
Oxford University Press, 87. Nedelsky also shares this opi- 
nion and agrees with the theory of communication. See 
Nedelsky, J. (2012). Law’s Relations: A Relational Theory 
of Self, Autonomy, and Law. Oxford Academic, 224. 
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able person.’ When a person reasonably believes 
in consent, this should exclude criminal liability. 
It should also be said that there are a thousand 
forms and signs of consent regarding sex in a very 
close and interpersonal relationship. Therefore, 
in such a relationship, if the consent is disputed, 
mens rea will be the shield, and the person who 
made a mistake in understanding the consent will 
not be punished. 

Schulhofer’ is a supporter of the communi- 
cation theory and the “Yes” model, who, to over- 
come the criticism mentioned above that the “Yes” 
model leads to excessive criminalization of sex, 
supports the contextual model of the “Yes” model, 
which, taking into account the context, in particu- 
lar cases excludes liability for sexual intercourse 
with a passive partner.’ Unlike the “no” model, 
this will apply to narrower cases and the law will 
be based on a positive wording of consent. It 
should be noted that the contextual understand- 
ing of consent is also supported by the Istanbul 
Convention. From this point of view, the Swedish 
model is interesting, explaining consent by com- 
munication — by word or action and in any other 
form. In the definition of rape, the word “consent” 
is not mentioned at all, and the emphasis is on 
the voluntariness of participation in the sexual act, 
which is the actus reus of rape. Consent may be ex- 
pressed verbally or non-verbally and in any form. 
Based on the explanatory note of the law, the re- 
searchers emphasize that the Swedish model is a 
hybrid. It is a synthesis of communication and 
implied consent."? In certain contexts, female pas- 
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Sivity is considered sexual autonomy. For example, 
according to the explanatory notes of Swedish law, 
sexual penetration with a sleeping partner is not 
rape.” 

Another supporter of the theory of communi- 
cation is T. Hornle, however, taking into account 
the ultima ratio principle of criminal law, she sup- 
ports the German “no” model. The difference is 
that according to the “yes” model, you need active 
consent from the other person before starting sex, 
for the “no” model passivity is a sign of consent in 
a situation that does not suppress the will. If the 
person does not refuse despite the opportunity, 
sexual penetration will not be considered rape.” 
This model is recognized by the criminal law of 
Germany, (as well as Switzerland") where the 
definition of rape is formulated as initiating sex 
with a person despite hir clear refusal.”° Thus, with 
this model, the burden of denial is shifted to the 
victim. T. Hornle, in a situation that is not oppres- 
sive, sees no problem in shifting the burden of re- 
fusal onto the victim in comparison to how much 
punishment the other party may face.” | cannot 
say that this model is non-comprehensive and 
therefore bad, especially since the German penal 


Hodrnle does not consider the Swedish approach as a “yes” 
model. She calls it the Circumstances model. 

For criticism, see Bladini, Moa & Andersson, W. S. (2020). 
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tive. Bergen Journal of Criminal Law and Criminal Justice, 
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See Hornle, T. (2022). The New German Law on Sexual 
Assault in Hornle, T. (ed). Sexual Assault Law Reform in a 
Comparative Perspective. Oxford University Press, 146. 
Weigend, T. (2022). Consent and Sexual Offenses Germa- 
ny. In Hoven E. & Weigend, T. (eds). Consent and Sexual 
Offenses, Comparative Perspectives. Nomos, 189-90. 

The extent to which the refusal was obvious is tested from 
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relevant facts. Weigend, T. (2022). Consent and Sexual Of- 
fenses Germany. In Hoven E. & Weigend, T. (eds). Consent 
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For an explanation of paragraph 177 of the German Crimi- 
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Code defines many situations where the victim is 
not obliged to refuse, including cases of helpless- 
ness and intimidating circumstances."® Although, 
on a symbolic level, it evokes those old, gender 
stereotypes that refusal is a sign of consent, it can 
also blur the line between sex and rape in many 
situations, invoking the cultural factor. Especially 
if the mens rea standard is as weak as in the Ger- 
man rape law. Therefore, the legislation formulat- 
ed with the “yes” model is more acceptable. 

It should be noted here that the practical defi- 
nition of gender crimes showed the tendencies of 
dishonest use of criminal law. For example, qualify- 
ing the act as provoked murder instead of evaluat- 
ing it under a strict article of femicide;”° Non-fatal 
strangulation of a female partner is considered as- 
sault;' Lightly punishing forced marriage and rape 
in the name of “creating a family”, etc.” Therefore, 
to completely prevent such interpretations, a strict 
approach to the law is desirable, if you want sex, 
say about it. And informing the party in advance 
that a woman’s body is inviolable until she gives 
her consent is fair. A Canadian scholar agrees to 
allow implied consent only in very intimate rela- 
tionships and non-penetrative sexual behaviors.” 
Also, when we talk about the permission given for 
sex, we don’t mean only a verbalized “yes”. “Yes” 
can be expressed by different signs, when these 
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signs are familiar to the partners, no problem aris- 
es. When people are strangers to each other, more 
effort is needed to ensure agreement. 


3. IN SEARCH OF A BETTER 
MODEL OF MENS REA 


Under the reformed rape laws, two main ap- 
proaches to mens rea have been established. Both 
models are essentially the same," because com- 
munication regarding sex and perception of cir- 
cumstances are evaluated from the perspective of 
a reasonable person. Canada, some jurisdictions 
of the US, and England/Wales may belong to the 
first group, and Sweden to the second group.” In 
assessing the efforts made by the accused to en- 
sure the risk, whether the partner consented to 
the sexual intercourse with him or not is tested, 
and how reasonable the mistake was, taking into 
account the circumstances in which it occurred. In 
the first approach, there is only one rape law and 
a mistake made concerning consent is evaluated 
under one offense. And in the case of the second 
approach, rape committed with intent is punished 
by a separate article, and its commission by neg- 
ligence is a separate article. In the latter case, the 
punishment is light. 

The approach implies that a person can initi- 
ate sexual activity only if he is sure of the consent 
of the other party. The judge/jury will look at what 
the defendant did to make sure the sex partner 
permitted him to have sex. It is not enough for 
the defendant to claim that he made an “honest 
mistake” or “thought that she agreed”, nor will his 
interpretations of the events become a sufficient 
basis for excluding responsibility.” Mistakes and 
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reasonable efforts made to ensure the consent of 
the party are evaluated by what steps the accused 
took for this, and what kind of communication he 
had with the victim. According to Canadian rape 
law, as indicated by the scholars, it is not enough 
to prove that “honest mistake” or “I thought that 
her “no” actually meant “yes” and other similar 
voluntary manifestation of blindness, the pur- 
pose of which is to avoid responsibility.’* As V. 
Munro rightly notes, the high degree of mens rea 
of rape creates an opportunity to use the patriar- 
chal cultural factor”? That is why the law should 
not allow a person to justify himself with sim- 
ple words because of the mistake he made.’ A 
person will be punished if there is no evidence 
in the case that the party actively and voluntari- 
ly participated in sex." It should be noted that 
the German model sets the minimum threshold 
of mens rea about consent to indirect intention, 
whose volitional element differs from the An- 
glo-American recklessness.’* The German court’s 
definition of indirect intention is very similar to 
the approach of England and Wales before 2003 
when even a silly, unbelievable but “honest mis- 
take” was enough to exclude mens rea concerning 
consent. It should be noted that the reform did 
not touch the subjective element of sexual vio- 
lence in Germany. German scholar T. Hornle is in 
favor of mens rea reform with sexual violence ac- 
cording to the Swedish model.*? Hornle explained 
this by saying that the test of evaluating factual 
mistakes and recklessness from the perspective 
of a reasonable person is generally not an estab- 
lished institution in German criminal law. 
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Several researchers pointed out the practical 
problems of the second approach. Most of the cas- 
es are classified as negligent rape, and the perpe- 
trators are given light sentences.”® It has become 
even more manipulative to distinguish between 
cases of intent and negligence.’ That is why the 
first model deserves support. The difficulty of com- 
municating about sex is surmountable. If you are 
not sure about the consent of the other party, you 
should not initiate sex. If a person takes a risk, 
then responsibility is also fair. 

The case of R v Ewanchuk”’ is interesting which 
the Supreme Court of Canada decided in 1999 and 
found the accused guilty. With this decision, the 
court followed the theory of communication of 
consent and took into account the test of “rea- 
sonable steps” to evaluate mens rea of sexual vi- 
olence.8 

The victim, 17 years old, went to the accused 
for an interview. The accused offered to enter the 
trailer to show the woodworks (he related himself 
as a businessman in wood-working business). The 
victim left the door open, but the accused closed 
it, making the girl think he blocked the exit. The 
victim was terrified. The man started touching her, 
each subsequent touch was more intimate and 
with more intensity. The victim told him to stop 
several times. Then the man would stop, the girl 
wouldn’t make a sound at that time, and the man 
would continue the sexual touch. 

The court did not interpret the girl’s shorts 
and passivity in moments as her consent to sexual 
touch (The defense strategy is to use the rape myth 
to defend the accused, that the woman dressed 
provocatively and she invited rape — asking for it) . 
It is beyond all reasonableness for the accused to 
expect that the girl liked and wanted his touch. The 
Supreme Court has criticized the definition of con- 
sent with similar gender prejudices. In the given 
situation, the girl refused to be touched several 
times, and she was scared and had no control over 


135  Wegerstad, L. (2022). Negligent Rape Law. In Hoven E. & 
Weigend, T. (eds). Consent and Sexual Offenses, Compara- 
tive Perspectives. Nomos, 125-126. 

Ibid. 

R. v. Ewanchuk (1999) 1 SCR 330 The case is cited and 
analyzed in the article: Thorburn, M. (2022). Sexual As- 
sault Law in Canada In Hornle, T. (ed). Sexual Assault Law 
Reform in a Comparative Perspective. Oxford University 
Press. 

Ibid., 104. 


136 
137 


138 


the situation. The abuser should not initiate sexu- 
al contact without consent. A woman’s “no” means 
“no”, translating it into consent is the stubborn- 
ness of the abuser and nothing else. 


CONCLUDING REMARKS 


The article has shown that the composition of 
rape provided by Georgian criminal law is based 
on patriarchal-moralistic ideology, this is espe- 
cially well seen during judicial interpretations of 
the norm, how voluntary participation in sex is 
defined. It is also clear that the legal design to 
protect an individual’s sexual autonomy is practi- 
cally still evaluated through the lens of morality. 
Women subjected to violence are looked at by the 
agents of justice with a magnifying glass, they are 
required to remain in the construction of the “ideal 
victim”, otherwise the system leaves them behind. 

The paper supports the liberal understanding 
of sexual autonomy and related concepts, which, 
on the one hand, requires a strict approach to 
punish all those actions that are performed in dis- 
regard of the true will of another person and, on 
the other hand, to limit punishment where there 
is free consent to sex, to protect the individual’s 
positive right to sexual autonomy. 

In the paper, based on my observation and 
also on many other Georgian and foreign studies, 
it is clear that there is a need to change the co- 
erced-based rape law to non-consent rape law. 

Among the consent models, the paper has 
shared consent understood through communica- 
tion as the “yes means yes” model. This model will 
most likely create a basis for cultural myths not to 
be used as a Shield to protect the perpetrators. The 
same argument supports the mens rea standard of 
rape, which considers only a reasonable mistake 
of fact to exclude liability, which is determined by 
observing what reasonable steps the accused took 
to convince the other person’s consent. 


“LAW AND WORLD“ 


BIBLIOGRAPHY: 


Anitha, S. & Gill, A. (2009). Coercion, Consent and the Forced Marriage Debate in the UK. Feminist Legal 
Studies, 17. 

Bibbings, L., & Nicolson, D. Feminist Perspectives on Criminal Law (eds.) Feminist Perspectives on Criminal 
Law, Routledge-Cavendish; 

Bladini, Moa & Andersson, W. S. (2020). Swedish Rape Legislation from Use of Force to Voluntariness — Crit- 
ical Reflections from an Everyday Life Perspective. Bergen Journal of Criminal Law and Criminal Justice, vol. 
8(2); 

Bow, H. & Herring, J. (2023). ‘Rough Sex’ and the Criminal Law. Emerland Publishing; Kramer Friedman, J. 
& Valenti, J. (2019). Yes Means Yes, Visions of Female Sexual Power and a World without Rape. Seal Press; 
De Heer, B. A. & Jones, L. C. (2023). ‘Tonic Immobility as a Defensive Trauma Response to Rape: Bridging 
Public Health and Law’ Violence Against Women. 

Dekanosidze, T. and Pataraia, B. (2020). Commentary on Crimes Against Sexual Freedom and Inviolability. 
Sapari; (Georgian) 

Dubber, M. D. & Hornle, T. (2014). Sexual Autonomy, The Oxford Handbook of Criminal Law. Oxford University 
Press; 

Dworkin, R. (1997). Taking Rights Seriously. Harvard University Press; 

Eriksson, M. (2010). Defining Rape, Emerging Obligations for States under International Law? Kallered; 


. Feinberg, J. (1986). Harm to Self. The Moral Limits of Criminal Law. Oxford University Press; 

. Gardner, J. And Shute, S. The Wrongness of Rape, Oxford Essays in Jurisprudence. Oxford 2002; 

. Gavey, N. (2019). JUST SEX? The Cultural Scaffolding of Rape. Routledge; 

. Gegelia, T. (2021). The Rape Paradigm: Violent Stranger VS Warrior Victim, Journal “Law and World”, 7 (3); 

. Gegelia, T. (2022). Non-Fatal Strangulation in the Context of Family Violence. Caucasus University Periodical 


Edition, Collection of Articles, vol. 2; (Georgian) 


. Gegelia, T. (2022). Criminalization of Defensive Violence in Response to Intimate Partner’s Aggression. Bad 


Law or Vicious Criminal Practice? International Journal of Law: Law and World, 24(8); (Georgian) 


. Gegelia, T. (2022). Georgian Regime of Regulation of Prostitution and its Watchdogs. Journal of Constitu- 


tional Law, Vol. 2; 


. Gegelia, T. (2024). Female Rape Survivor in the Trial and Epistemic Injustice, Journal of Constitutional Law, 


N1; 


. Gegelia, T., Kelenjeridze, |., & Jishkariani, B. (2020). Sexual Offences. World of Lawyers; (Georgian) 
. Green, S. P. (2020). Criminalizing Sex: A Unified Liberal Theory. Oxford University Press; 
. Harding, K. (2015). Asking for It. The Alarming Rise of Rape Culture - and What We Can Do About It. Da Capo 


Press; 


. Herman, J. (1981). Father-Daughter Incest. Harvard University Press; 

. Herman, J. (2023). Truth and Repair: How Trauma Survivors Envision Justice. Basic Books; 

. Herring, J. (2020). Criminal Law: Text, Cases, and Materials, Oxford University Press; 

. HOrnle, T. (2022). Sexual Assault Law Reform in a Comparative Perspective. Oxford University Press; 
. HOrnle, T. (2024). The Challenges of Designing Sexual Assault Law. Current Legal Problems, Vol. XX; 
. Hoven, E. & Weigend, T. (eds). Consent and Sexual Offenses, Comparative Perspectives. Nomos; 


Jishkariani, B. (2022). Private Part of Criminal Law. Crime Against a Person. World of Lawyers; (Georgian) 


. Kelly, L. (1998). Surviving Sexual Violence. Polity press; 
. Lekveishvili, M., Mamulashvili, G. and Todua, N. (2019). Private Part of Criminal Law. Book 1. Meridian; (Geor- 


gian) 


. Lockwood Harris, K. (2018). Yes Means Yes and No Means No, but Both These Mantras Need to Go: Commu- 


nication Myths in Consent Education and Anti-Rape Activism. Journal of Applied Communicatiob Research- 
er, vol. 46(2); 


. Mackinnon, C. A. (2019). Butterfly Politics Changing the World for Women. Harvard University Press; 

. Mill, J. S. (1859). On Liberty. Batoche Books Limited 2001 edition; 

. Mill, J. S. (1869). The subjection of women. Longmans, Green, Reader, and Dyer; 

. Moller, A., Sondergaard, H.P. & Helstrém, L. (2017). Tonic Immobility During Sexual Assault: A Common Re- 


action Predicting Post-Traumatic Stress Disorder and Severe Depression. Acta Obstetricia et Gynecologica 
Scandinavica; 


“LAW AND WORLD“ 


35. 
36. 


37. 


38. 
39. 
40. 
41. 
42. 
43. 


Ah, 
45. 


46. 


Nedelsky, J. (2012). Law’s Relations: A Relational Theory of Self, Autonomy, and Law. Oxford Academic; 
Nussbaum, M. (1995). Objectification. Philosophy & Public Affairs, Vol. 24(4); 

Nussbaum, M. (2000). Sex and Social Justice. Oxford University Press; 

Nussbaum, M. (2001). Women and Human Development. Cambridge University Press; 

Paglia, C. (2018). Free Women, Free Men: Sex, Gender, Feminism. Pantheon; 

Raz, J. (1988). Justifying Toleration: Conceptual and Historical Perspectives. Cambridge University Press; 
Reed, A. & Bohlander, M. Consent Domestic and Comparative Perspectives. Routledge; 

Sclater, S. D. (2009). Regulating Autonomy: Sex, Reproduction and Family. Oxford Legal Studies; 

Smith, O. (2018). Rape Trials in England and Wales Observing Justice and Rethinking Rape Myths. Palgrave 
Macmillan; 

Temkin, J. (2002). Rape and the Legal Process. Oxford University Press; 

Torenz, R. (2021). The Politics of Affirmative Consent: Considerations from a Gender and Sexuality Studies 
Perspective. German Law Journal, 2(5); 

Valentiner, D-S. (2021). The Human Right to Sexual Autonomy. German Law Journal, 22(5). 


“LAW AND WORLD“ 


INTERNATIONAL JOURNAL OF LAW: “LAW AND WORLD“ 


bggbyom™myMo domommonb bo8m3Myj00b 
ao~mobg~M30 bobb~™mob bodoMmmoab 
M903MMdobm30b 


modoM agagmoo 
bsdsmamoab emy4omMo, s3omohjo7aM sbmgahyzoyao 3hmggboMo, 35335boo0b 76039Mb04I940, 
bojJoMon397amM 


vobOMud00 


BoDsoHaQVM|dob, daAMAMS@ov@, Jomyon 94390@J00M 90006, bmManM AmdomMo@], JAMANSOvO, 
398300. SMHNDHAMb LMBNM|MA Oo BAMHIMAMO Zgo.bOMdnM|d900 og93b. LHoHnsdO badbyomymo 
AsMoOMdah ZobdAbodogMgeEn Zo6MHAM@|JOEMMOINd 8/Md~Mg]Idg00 Jo~mn OodoMomy|dymMab Mhogyh- 
boa@o6 oMab 60396900. HodMMIddN gobba~M AEM, MY MMBZMM gobaDMAJoo BoysoHagMgdo9 Joh- 
MxM baLbMad LodoMHACadb IhoJHoZod0, M9HMd oMab OM|IM| ZodoHmMbgdyern goydsodhoygmMgoab 
JAMA 3oMONBIS — JBOM 3030 Oo Joma, MMAQMNE Bod039M Sabo mMAO|Qgmoob 7693b Amdomoe@gb. 
babbmab bodoMMsMn Jomb 7OZIHL A~GQoMy|M MOodoMomgdymab LHsHOoMAL, ZgoysoHayMgonb 
oOMMb AMAJIg@JONb , MoBamMBsmyM BgbLg0b, 39MdME, 1@ggHb - My MMEMMnd ,dadAMa JBg30" Jo- 
MabMZAb go7V7d8oHngVMHMgd0d@OQ, goysoHaygMygdab OMMb Oo Dob d9IO]s. M|ZN doMoOMd0g00M3M0- 
MO Jomab J3g380 00 LHHOoMHdn of sEOJd0, OL LodoMMMy|dMnZgN LOLAgINL BaMds MAgdo, dab 
bdob LsdoMaMaDb baLAQIs vbdMdb Oo oM JZQgMQOb. LHoGHasdO ZMAHNZIMo@ood BoHbaM AM {ovz- 
8oHOAM{OAL JoMM MN bo36M6dOJ70EMM Oo LoboIoMMMM ZoHbodM3MgJdo0, NYIB. 330M]30d0 Lb3go 
NgIMaAL@NAAIBAJONL BN@EMAQgdabs Oo AIBHNgM|ACA bgmMZgdNb vboMNdBNBoo AMBIIJEN. HodMMIN 
JAyoMgdo MadQMoM|M QBaMMbMoEnob, gbodsdabo@, AboM@o¥gghnmns bggbyomyha o3hqmb6m- 
Dnabs Oo MoHbAMBaL MNd|MoMyAMN Qog90o. HODMMINL sAMBoboo — oA396Mb MoHbAMdNb oMoh- 
bgdmMdnM B0g909M LadLAomMYAMA domosqomMdab oMba Ov Dabn yaMoHgbMdo domo~@mdnb d3gm 
898900LM06 DQgM@oM960M. 


bo3306dm babYy3Z]900: B079380H09M]00, MSHbAMdp, ,,30“ 50dHo3b ,,30“-b 


“LAW AND WORLD“ 


dUbv30M0 


bdAoHoab Gndoboe - oh3gg6mMb Qndsn3g9M0 do- 
MsOMdnA AgIMboBogMyAmMN g|oydohayMygdn0b 
DQDsOZIHMMdab —_ ofhreoyMBAq~MabIMIBZg~MMdy, 
MMA Ob LoMsbOMa 39M NBogZb Ladbyomy|M 
S8HMEBMIANL. BogdoHnNgM|Q0Nb JoMMyAmM IAm- 
IMA bobgmeo gb6nM AhodmMMgmab gogd0HN7- 
Mgdnb abgm bgMb_Ob, MMEMMNZB ds doMoOMdds, 
domo@modab ARJoMo Oo YIBQMdo, DomN bodm- 
bLsdoMMMM NbHAMBM|AHBN 3 30@93 ISMN 
306MM». bgdbyomyMa dy~mo@mdnab obgmon oMo- 
YM3MnbLIMIBZ9M A ©OIRBNBNBAS BnbsMd~@Q- 
8Md0dN AMON Mndghomy|Ma babbmoab bodo- 
MomoabL dnd690006, bobgmIGBNRM 30 ofM393b 
SMBAGHANDM Zo0EM@ dyM|odob -— OonBZob AMAo- 
™o9J9900 do~MoOMdnbgv6.? 00 b9dMMIGO gvbbo- 
MIMO ZoydsohayMgdab MmemMMEB gofrmymo 
AMeOgmn, abg MobbAMdab oMoMbygdmMbnM Qvb- 
bodBm3gMymn LagdbgomM AMO dosMo@mdnb OgRN- 
6a3Ngd0 LbZgo@obb3Zo0 J394690d9 Wo330M3900M. 
MsHbAMdab oMoMbgdModnm gogdsoHaygMgoab dm- 
MNQaBaM|ONbL Zo0MOJo_M|bo0 of3b boJgoMm39- 
MMb, MMEMMEY Jom BndohMM dsmo@mMdabos 
© MsobdN dsMo@Modab 8Mg396R3NNLY Oo o~M- 
339M0b Agbobgd 938MMBab bodgmb 3M639g6B00b 
(d90@aMdIN LHvsddMmab 3mMb6396R300) bgmIm- 
069M J3ggyobob. OMA Oobo{gmyM bodmgv@mMg|- 
69dN Ovo bogovbdsHommMg|o~MM bn38hM39dNdMo30- 
Mo OabsgbNs 49360g9Mgdb ImMab dnb Momdodg 
dND@NBsMgMdb, M| MMBMM YOOo Aodmyomnd- 
gL MsHbAmMdab oMoMbgdmdnM goydsoHnyMg- 
dab ©993NbNBN, 3gMdME, MobbIMdy, MMEMMEB 
dabn AMogoMn gmgdgbho, ,boa9mnbLbII3Z00“ 
JOo AMZNdMMM, MY ym3gmmsnb ,3mMd960- 
39300“ QMMIAAM. sMIAMAHOS MMI MobbdmMdnb 
bogamba gMn-gMma y3ggmodg 793MM MnAMN 
BOOobo6y39H00, LEMMQ@ gb gobod8aMMdgObb 
d938MBsaMN bg@ZNbLS Oo 89Mb8gdHa3ZNb oMbg- 
OMdob Dob 0M838EN3g.? 00 H0dMMIIN 3MdNH030- 


1 ob. a9ggqMa~», o. (2020). bb3-ab 137-9 Bybemab 3md976Go- 
(0 Gngbdn: frge@. 0. xadoMoasbo, bLadbyomyMo wobsdo- 
4amgon, ayMab&goob Lsdysfm. 

2 00 SbAL 95660900 x. B9e@JmMbL30GB, MYIEBs aL EMgdofn~mn- 
GAL ag6eghym LoadMGs39dN Legdb dhomb, MmM~@gbsy 
boJ89 0996909 053030b wos Jomoab Gadofra doms@mdob. 
ab. Nedelsky, J. (2012). Law's Relations: A Relational Theory 
of Self, Autonomy, and Law, Oxford Academic, 200. 

3 ab. mMobbdmoab AmeEgmyoob dodmbamM3abm3a0b ob. 
Green, S. P. (2020). Criminalizing Sex: A Unified Liberal 
Theory, Oxford University Press. 26; 9b939 06. Hornle, T. 


Banb MAMMNASs dbyMoOogghMago. 

BodMMdnb AnBobAo, ob939, g00M33gMmMb 
badbgomyhn ogGMbMdanb BgQoHngMa Oo 38m- 
BAdHAAMA ob8g9JHJ00, Moms BMZo0Ma gongmmb 
Jd9@g9090b Imhab, MMAM|b0B o9QNM|JdMoEO 
J@Oo aLsgoMEa]L, Momo LgJbyomy|M o3hHmbm- 
Bnsdg HIZoHagMa YBamgoo aJ6gb OoGgImn oe, 
06939, 800M0339MMb JBg3g00, MMAM|ON0B ofA 
JO@o absQoMEO gL babb~mab bodoMamab Bgbam, 
Mod OOBVM ayMb badbyomyMhon ogqmbmdnnb 
sMBaAHAMA YRBmg|oo. 

BodMMIGN vOZNMN JMIMdy, 0b939, goJdsoK0- 
yfgoob mens rea boy7g3gmgbm AmMeagmnab dngodob, 
obg9MNs DogomaMo@ Nbgmoababs Oo Ygmbab 
dNOBMIo,* Mo3Z gIMALLIAMOL MobbdIMdobMob 
©o0303dnMJ6NM BMEOBbaAL 3gmMamMEMbBAgMA s@o- 
dnvsbab 89Mb38gdIHN3ZNM Bobbsob, NDOL 0bg@39- 
MMd9dN BaMgdob, MY Mo domMnbbdg3Z0 gobbBoo 
byONgJHAo Moms OoMBAVHQOQMA ymMRamaym 
09MM) AboMab Hgd9MMZ0dN LadgLMoH Oo0Z303- 
dnMg000. vd@g60@, 00 AM@Jgmnb Anbg@3:0M, 
OddNH0 of MoNbsgd0 LgJLIN AMbsbOMOAbL 
Ms6bAMdOb AgQobgdabob Ovd39097MN IBIZOM- 
dabmgoab, MY IIZOMIs BMbagMhMAMN, MB go- 
AMMaBZbs3{b sobybabdAgIgdMmModabMZnNb Mognb 
oMA@|J0ob VOMoMMO ,g7MEBMYAIMN JI30M- 
dabmgZObL”. gL LHoH6@oMHa bagMBgb oH Hm3Zgdb 
Bobgbabd{IOMMINLg6 Mogab Mobod3M]Qboo 
3ZIMHDMAL QBoJHmMMB] Bamangdnm, MMI Jomoab 
JMO MIHLIAMdO ZoMonoMZdIHMb Amdomo@gd. 
MYIZ0 ab, MY Mo hoamgamgods ,agmbaghymoseo" 
Agbod~mMs gob@gb AobasZMoBoagdob bogobo, 
sdNLAZAL 3N Bbo@N 306Mbn, MobdINd~@|g3sMhMymMn 
boAMbodoMAMM gobdoM]90900 Oo O93609M9- 
Mn BobdoM909000 060dZ6gMMZ060.5 

BodMMIANL sAMBsbo goyYdoHngMgd0b Jgdo- 
03g95mmMonb ,mobbdMdab oMoMbgdMb00% gvbbo- 
BmB8Mab QsNMoHgbmoab AggbHygdoo dZg~M oMJoym 
AMOJMNH AJM@oM|JdNM. ovdobMo6, BodMmdnb 
SIMBd60 oModo0 ,MsHbIMdab* fMdgMN| 3M63M9g- 
HAM AMEO|QMAL JIAMMo3Zo0B900, 9099 YRMM 

(2024). The Challenges of Designing Sexual Assault Law, 
Current Legal Problems, Vol. XX, 7-9. 

4 ob. Munro, V. (2014). Sexual Autonomy. In Dubber, M. D. 
& Hodrnle, T. (eds). The Oxford Handbook of Criminal Law, 
Oxford University Press, 752. 

5 sha Go3ymo shomatabagoab ab. Lacey, N. (2000). Gen- 
eral Principles of Criminal Law? A Feminist View. §0g6do: 
Bibbings, L., & Nicolson, D. Feminist Perspectives on Crim- 


inal Law (eds.) Feminist Perspectives on Criminal Law, 
Routledge-Cavendish. 


“LAW AND WORLD“ 


BMBoON M|YMMAQE boBAdZe@gdNbs Ov BNWBM- 
O90Nb BBaMoAgbMOOd {0M3390 00, MB goodmon- 
9M90b 8MBaBAoL doMoOMdnM Bobbodm38MyAmMo 
Bo_soHaQMgdNb AgdsOZIOUMMdnb MobbdAmdnb 
ofroMbIOMdNDM HMoHL|EMMIvs3anbmgob. 
MsdAMJHo@oB babbmoab bodoMaMab goMe- 
mg96n MndghMomyAMA BaMMbMgNND® AgLdNb, 
08039 89Mb3gdHnZN@0H BgYygM|d badbyomymoa 
domo@mdab MAZQIMOM|dobdEB. figda Agbg~@7- 
mgodg0d0 §.b. damab, 3.~m. o. 3oMMab, s. Q0Nbdg- 
Meab, b. BMaBALS Oo AMoZgomn bLb3go MndgMo- 
MO AModMM3Zb60b 060d3ZHgMMZ06 BQQo3mgbob 
goHNB@Ob, sdobMob, YAVoMMO LighmdMago 
S38QMbHMIoab, MoHbAMdabS Oo LagdLyomy|Ma do- 
MosOMdab bodM3ZMgdMH MOoZo3daNMJd0M ~Mo- 
d9MomMn B_dabaLAQoNbo Oo AXBZ65NgM|0Ob g{o- 
3EM)6o3 ONN,® 39MdMEO, Oogobobymgd@N A. 
Bobdoydb, 3. domonob, 3. 3oM@Nbb, 3. Ogds06Hb 
© 098M LoZgoboB. JNZbQZ@o3Z0@ NDOLo, MMI Mo- 
OnZo0eMn BIIGNGALAYJOAbL Agbg@ymy|dgob off 30- 
Bnohgd DodghasmyMa babb~mab bodoMmmab 
BodMYygbg0Nb ByMbaM, 39gMdMO, MN) Mo 0ME32- 
MMOD JHOo ZobaboBmgMmMb bgadbyomyMon do- 
MOMs, MMEMM ROO ZgobNDoMHMDb gAb3smyo- 
Hono MY bagdbMb Mv303dNMJ0yMN MobbdMdnb 
BJOOYMYMModnHMMdy, Domn HgdbHgdn0b wn@n 
BOBMIGHoboBZ Bo6303@0. oMLIOMObL Lognmbgd0, 
Mod9B BgdINBALAQON, 9J6gd006 abnbN Mo@nZo- 
mgon my Madghomy|dn, Mobbd~@|d006, MMI gb 
ohab bdghbmoMagn domo@mdnb go0M3gmgbabo 
Od doMHAMIAbsSAzMI]00d) S3O@Mdab bogambgon. 
30dN9M90 Dom bgM390b BgHa|MAMN BM xMBI)- 
BgdObd Oo BogzdsoHngM|0oLMvH Mo303d0Mgd7- 
Mn daNMJoab OaLZMNINGB3NAE go3Mg]6od) Jo- 
MOMAIALSVM ONL 3OMIsbMs6 ANdoMM]d0M. 


1. B09380000HId0b CIVBOSNBOONL 
BoCV08MId0Nb LITNMMIB0 
1.1. goQdohoQM |00b oMbob 


gao0agoo 


Ndab Agbobgd, MY Mo 7OOo honmgommb bgJ- 
LxoM AM doMosOMdsO Oo Ms JFOOo AMZnvdMmM 
bLadbgomyMn doMoOMdnbgo6 OvByAm abAgMg- 
bo@, 306b6303909mMN bgM@3900 oMbgdMOb. 


6 ab. Gegelia, T. (2022). Georgian Regime of Regulation of 
Prostitution and its Watchdogs, Journal of Constitutional 
Law — Vol. 2, 45-59. 


97M dnMgMd.  soG™Mrnohigomyh-ImMho- 
MabD MAS, MMAQMbB 49H-Ho3mg60 06A96- 
bagmdom omgd@g aMg3gmogb aAgmMabe@ngegno- 
Ms MNGN BobOM, dom ImMMab, mMndgmMomyfo 
babbgmab bodoMMomMneB, Zo6bogyMM|dNM Jobo 
boAMbodoMHMM go6doM90g960.’ 00 dBa~@gMdNM 
bdgbmoMagn domo@mdnb bodM3gMJ00 domnob 
30BMmo. QNdN3Z9MN dsMoO@Mds (ABM) godMbo- 
3m0bg60M) Oo, 0939, OodofMo~mydymab Abfo- 
6 AMdoMo@abMZgab go697M GnboMd@Igm- 
do OobsdoZmoadL o930M]dg9EM0N actus reus oMOb. 
MIHOv3 306MHdn 8nMe@s3sNM of NYMb 000d] 
bsd{obdo, 8hoJHaZgymMo@ ab obg ZgobndoMgoo. 
0039 Da~@gMdNM oYyM, fFMd JdoMb ndVbNAQH| 
NBOZOo BMMMAL goydsoHayghMygdabgo6.2 obgmn Oo- 
MJIo JoMMIM Zo6MbdO@{JdMMd9dN0 oMobMagb 
YMRANMS, 89gM0, 8MoJHnggMog@, BMMoabL Z{o- 
yo oaygMgdab dgdMb393900b LhoHaLANZo of 
0d9069do. 0b939, 0 043696 MoBymo ob Jom~g- 
60, MMAM]ONB 39M Mogb@|gdMo@b975 Jommob 
Mo0Z03daMJb0M oMbgdgmM LMBasmyYM 3Mbbe- 
M9JHg0d0, 80QMasMJoHob AnghM Mo~@ggbda~m 
rN@gMYMN Jomoab“ bHoHMOoM~Hdn, MoM@|gob 
BoHMasMJomMyAM-IMMomabhygmMa  Bnw@gmdnnm 
©M9ByMa baggmgJo oho v@odnsbab bggbyomy- 
FO S38HMHMGNo, 9HH0d9@O MoMsB vdbAMoJ Ham 
JfmggmM- Msobnb MAMbL AO, JMbygd00 Mo Jomab 
80NMLH9b0, LEMMJ@ gb nyM AQoboyxZy6gg900b 
93MM3g~M babbeab LodyvoMAMAM OvsBygmMn bo- 
dohmmydMngn NbAgMAbO.’ gb ,abAgMgbgd0“ 
Mosbsdg@MM39 MndghMomyMa bobb~moab bodo- 
MomMabL 36MbdM_Zd0MMbNg@sH g6O936NE@NDd. 
B9HMnsMJomMyAM-IMMomabHyMa  BnwgmdaM 
093M JO9@J00, MMAJMNEB Mognbon oMbam bgJ- 
byomyha boboomabss Oo MMAgMNEB IJgMMfg 
AboMab Hgdnb YagM|dIMYMRBRNM bOI Wo, 49- 
bodsdNboO, DoModOMd0, dM 94JBIZ0 o8MdomsZab 
4390. abag FO6@o omnb0dHMb, Md AMMomabhy- 


7 8 m3gombsbfhabam aghdsbyma AmeEgmoab 3Mo- 
G030bmM30b ab. Hornle, T. (2024). The Challenges of 
Designing Sexual Assault Law, Current Legal Problems, 
Vol. XX. 

8 abm ayo sbsemnbtabo3ab ab. Gavey, N. (2019). JUST 
SEX? The Cultural Scaffolding of Rape, Routledge. 9b939 
ab. Temkin, J. (2002). Rape and the Legal Process, Oxford 
University Press. 

9 ab. Temkin, J. (2002). Rape and the Legal Process, Oxford 
University Press, 57. 54939 06. Hornle, T. (2022). The New 
German Law on Sexual Assault. In Tatjana Hornle(ed), Se- 
xual Assault Law Reform in a Comparative Perspective, 
Oxford University Press. 141. 
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Ma BNOBMIAS sdoMMeEmy|db BmengMma abgmo0 
bagdbgomyhma gJeggob BhndnBbomnadgoob, Mm- 
dQMnB MadgMomyMa babb~ab bodoMamnn 
OIHsdsVMO 309MMZ76NO6 vdmMMaBZbyzMNDd. 
obg9MOs 8MMbAHNDIBZN, MYIBo ab ofhy {oydo- 
Haghgd0b vdZ3hdomo3gn AVb~aM, sMod9O@ Lb3o 
BMMIAaMss OobsoOn. 8MMbAHNHZRBNNL{6 Oo- 
BIA baggIM_S Msobonb NOLHANAHAAA, D96g9Mdo Oo 
AMMoMn Oo, MMEMME Bgbo, absgd00 Lagbyomy- 
fo AMALobyM|ONb B006930." 

JoMmymoa babbg~ab bodoMHmoab 36Mb0M 
ZBoHbodgMyAMn Boy_ZdsoHngM|0ab ogMdoMZo Oo 
BabN LSAMbSISMMMM gr6doMAgd900 LEMMIO 
IMMomabAAMA-s9HMoohMJomyMa Bo8gd00bL00" 
© AnNZbJM@oZ0@ OMEM B8gMaAMEND boZobmMb- 
dM9J0MM B3ZmMaM_|dgZbNbo, OL dAMAIMs@ of 
JIGIMOM. 

bogoMm3ggmmb babbmoab bodoMMmab 3m- 
coggbab (890c@gmM4G0 Lb3) 22-9 M300, MMAgmnB 
bJgbmoMagn nogabygamgodabs Oo bgmdgybg0- 
MModab Gnbs.omd@|gZg JNDoMMAM byM Ovbodo- 
IMb AMaBogb, bHodIdOMMab 3M639H300b go3~g- 
Bam, BoKamMMdMagn M|gQ_MMIS Bo6NB@s. 2017 
Baab Asnbab B3mMnmM|b960M, goy~dsohnyMgd0b 
WBIBAGAGAs gIogMAMos HgnHMomyYfhn gob- 
©, B06MHd0@97dgMIAD vdMAMM AMMomabAAMO 
69Md06900 Oo Lagbad , QMo@NBNAE" Oo ,,ofMo- 
HOMs@agaya” BQBmMMAQds@ WNQ_MIHB3AM Od. 
sbomna OgRnbaABNNL AnbgwMZNM, LagdLJomyAMo 
5JHO MM4 Bo780HN9MI00O DgQobogb, ab 09R0- 
mgdmMmo@ bbgnb bbgymMIJN AgMBg3NMN bobno- 
Mab 7HOo aymb, bmManm dgmbg380 bbgymab Mo 
BoBaMaDM Oo Mo BMMIANMB of J6O@o AMbeogb, 
gb of dgB3ZMOab goyd8oHayVMgdab 330™M0Q03030- 
ob. MYIBs, 9MMN AgbjJM@3NM AMMomnddnbgob 
BOOZOLI|SMJOIMN Oo BIG@QMYMsO bgnh- 
Momy|YMha O9QNGNBN s9M BonbEY AM|ZMogb Om- 
MoMAdALSEY Oo BIHM|M IE L3gBNQNAMMdoboGB. 
39MdMO, MAMJH.OvB OJRabABZNvdO bodgob- 
doo bbgnb LbgyxmMIGN dgMBg30B9, yYAMo~@my|dnb 
daMdss OoMAgbamn {gogdsoHayAMgd0b abgmo 
0990Mb3930, MMOJLsB OodoMomy|gdgmoab bbgz- 
mab go00mMy96900M ba|d9 AMdoumo@nb bbgAI~m- 


10 8AMLAA®YVEZ0L Mg97n0dgdab GadmbaMZnbLmM3ZOALb ob. Ge- 
gelia, T. (2022). Georgian Regime of Regulation of Prosti- 
tution and its Watchdogs, Journal of Constitutional Law 
—Vol. 2, 45-59. 

44 sHsmatabm30b ob. Gegelia, T. (2021). The Rape 
Paradigm: Violent Stranger VS Warrior Victim, Law and 
World, Vol. 7 (3), 73-97: 


dN dgMbg930. 8MoJGnggmo@, BMMBab BMMdo- 
MyM ZobdoMAQoab godm, obgmn dg9dMb393900 
BdPGoHNQMJOoO oF BobO|dv.” 

AMoZgoMa 8MMdEM|ds, Mo3Z goy~doHaygMgdn0b 
Johnygm AMOgmMb of3b, daba ds~mo@mdnb, do- 
MoomMdnb AXJoMaMs Oo YIBQMOdNb 3n6MM Ggd- 
Mb6393900M AZIMbodBMZ8Moo. 9339 AMogoamoa 6g- 
Mad Ooybodymgogmn BAndgdgdnoM BQMbea Jodo 
MIBMMdaL bogaMmygds, Md ab Mobbdmdnb 
oMoMbgdMdnM AMONG NBZAMO)L, Moms LgJbyo- 
MAMA s8HMBMGnnb bgmMdAYyMaRN AIHA JOgM]00 
AMaEZZob, dAVKAZ@s30 NGnbo, MI JoMM IM o30- 
(gdnNVM La8MEBg9dN L|9~M AIHN BNBHN Oo LAHowno 
nB9M|d9 B3MamMy|dgdNb AboMOoboggMo@, 0b939 
FAMBZMME sdZoMso oMobodIMsgMMdM MMgobndo- 
Bagdabs Oo BVINBaALAJbab ON@N dsmnbbdgZ80 
— BoGoMO gb bobgmdAbAgmM Mgg_QMMAD.” 

AbNZY AoMHMoMns, MMI goydsohayMygdnb bg- 
/b900 — doMsOMdos, dsMmos@Modnb AyJoMo Ov 9d- 
BIMd9B IBMM QBoMMME AgndmM |dbo gobndoM—g- 
OME gL, 3NOM) BoMn sdZvdnNHOJEN gvgg000," 
BNNVIAADL MM4 948 MZgombosdMabaM vM@vdnobab 
FQMIJdoMo 93MM3ygmM bobsdoMamm (89d8@am- 
8dn LAMobOAMBgab bobsdoMaAMmM) LHoboOoshMpn 
oMbgOMOb," HNVIB. 3bg@o3mM, MMA JofrM|m@o 
babbmab bodoMAmadh 8MhoJHnZgo 33Mo03 IMMo- 
MabdAIMA Oo s89HMnsMJomy|Mha 8g9Mb3gdH0- 
300@6 = AyygM{ZOb Oo oMobgdb LadbyomyM 


12 00 39MNbAM JohmyAMo Lobsdshmmm 3hsJo30b 3M0- 
039M sHognnbabm3goab ab. eEg356mMbadg, 0. Wo 30o- 
fhons, 0. (2020). (M9@.), LJgbmdMa3zn MmsgabygBmyodabs 
@s bgmMdgbEgdmMmonb Fobsomd~ysa Bodofmymoa 
@Cosbsdsqmgdnb 3mdgbHofnn, LogoeMo, 74-75. Ago. 
xnd39Mnba, 0. (2022). Labb~moab Lodohmmoalb 39frdm 
Bofago. @Wobsdsy~a s@sdosbob Hobsomd@yea, oy- 
Mab&goab Lodyofom, 222. 

13 2017. §amob @s dAgd~@amMdnN 3g9fhameEnb  bLb3o 
B3GmamMyogdn0b dgbob90 sboqmoatabmg3ob ab. Gegelia, T. 
(2021). The Rape Paradigm: Violent Stranger VS Warrior 
Victim, Law and World, Vol. 7 (3), 73-97. 

14 BoysoHayghgoob Agdsw@egjgbamodnab gBofpmmMme gobdo- 
MAJoabL &H7b@J7HB08 sdofhoe@ gohb@s MsbsdgeMm3g 
Johhoanygm aynhawaygm moAghoSyModo. ob. agagmos, 
m. (2020). bb3-ab 137-9 AnbEMoab 3mMdg76GHofMa Hogbdo: 
xXndoMosba, 0. (f/gC@.), Ldgbmdfn30 ~wWobsdsyangon, 
agfhab&gdab bodys; 9b939 ob. ~@g306mMbadg, Mm. Cos 
B9HoMo0s, 0. (2020). (fo9@.), bgbmoMagz0 mo3gabye3m9- 
cabs @s bgMdgInEEMIJoOMmMdnb FHnobsomd~@gg dndo- 
fmymo @sbsdsyaygoab 3mdgbHoho, Logofo. 

15 ob. C.R. v. The United Kingdom, (Application No. 
48/1994/495/577), ECtHR, Judgment of 27 October, 1995, 
para. 34. para 41 and 42. bogdob sbommotabmg3oab ab. 
Eriksson, M. (2010). Defining Rape, Emerging Obligations 
for States under International Law? Kallered, 365, 95-98. 
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JoMoOMdob Oo gbhoo 8MMBM]bLAL AMo3Zo0MN JAg- 
doQQMbIdgEMN. Jomab Hygdnb OomMsyb3nbmM3Z0b 
Msgg6aen Anbadomy|Mn LhHoHOoMAN domnvb 
039BMNvd, 00d06 MMBs BAHsoMAM|BgMbNb MOobod- 
MIZ0O ZoBaM JOM Hogmgdn D{IBEMmEmab godm- 
yg6gdo0 bogdoMabo. AMMomabAAM-3o0gMasMJo- 
maha babbq~ab bodoMMMaDhb sdMboZgoMNo oMo 
SOddNdBHaL LadgbJoMYMA Mogabygeygdnb o- 
B30, oOM0JO ,89HOMbob0 Jomoab“ 30G030b Oo- 
LoBo3{0@ Mo3{goHbbaMyAmna OMdmeEnb MoMggbo. 
AdMdOMOZIMZMNM Jomygdb nbg389 MysNM 
50609096 — MmaMM aJBIM@ds ab ZgogdsoHaygMg- 
600g, goJsoHayVMgdab OMMb Ov Dob d9dwMgJB-" 
LEMM]O sdNHMA, MMA goydsoHnyAMgdnb 0~@g- 
OMAMA Oodofhomy|dymn ABZZ80@0MN Jomno o6 
Joma, MMIAGMNB MOobobnAMEoOs 80030" Mo- 
bdB030@ AMdoMoa@ghHno6 MMAHvdMdMaEMvdo. gb 
VodoMHNMMO 0303M0 LHbHOoMAN AMJdg@]0b 
693030 OodohromMydyzmydnb ANdoMH3, Mod)7B 
8Mg3006960M agJbgd0 boQdoMn 3Mb3MgH IMO 
boJdab OodMBAgdNMo Ovo vHo~mndbnon. 

Ob, MY MMEMM gobbodBMghogb Lgadbzomy- 
Ma domo@mMdab bodmgMgob 80HMoashJomyMho 
NOIMEMENs odaLMZNb 3o6MBOb boabdgdyMo 
MHomnadas LonbA|gM|LM. 39MdME@, 306Mbd~@gd- 
mab Bgdnb gobogjgdo@ DbNdZHgEMMBo0bHNw bLb- 
3-9b 143? Ayb~moa, MMAMaAL 8nM38g9mn BHoboMoa 
HMgQ0306gNb ALbggM38 Mab AMAbLsbyM|gd0M bo- 
MaIdMMdabMZabL AMZ0mMabLENHgdL bobsgmoab 
bobam bodn@ob byM MIO) HognbygQamygodnb 
OMB39HoOL. oJ NBVMOLKIAQ0s FrmgmhE Lhym- 
Bom3o6o, abg ohobhyMbemm3060 Osdofomy)- 
Oya. HMgg3030HgNb ALbggMsEMb MogabygQomo 
oMAg3060 BoMMAQAEMO ofZb, LEMM|O vdnHm- 
doo ,HMggQaZ0680b AbbggM38mn" MMO gbB 
SOdIDNHL ZoodBMgdgEM of3b, HMI LJghmdMago 
oJdGab AgMM) AMBosBa~M |b bLagJbLd™g MobHbbAMdob 
adymMydab B09M gobBgdb (9.0. BabA Msbbdm- 
Od Mod H9dOZNEN) Od GnXbIM309O sdobo, 04 
SJHL donHY ofZ{b s@gagn, gb goydsoHngAMg|odoo.” 
0 Od 30M93 Lb3g0 BMMAQdOb LabH|II_MO Qv6- 
BoMH]J09 Bbo@YyMgYb, MMA BZobMbdAM@JgdomMmMdy 


16 BIBIM@MAS, O. (2024). LadbysmyMa do~os@mMdsgodm- 
Zeman Jomn @o J8nb&gdNMa ybodsfrmamds, bo3mb- 
LH DGM Lodofhmeoab zyaMbomo N1. doqng gdm J39- 
yb yds. 

17 ALZ03L0 AZRobJoOLMZOaLbL ob. Lernestedt, C. & Kagrell, 
M. (2022). The Swedish Move Towards (In)Voluntariness 
in Hodrnle, T. (ed.), Sexual Assault Law Reform in a 
Comparative Perspective, Oxford University Press, 180. 


AboMb JFQMb gogdsoHaygMgodab 306MM bodmshg- 
Ob. dob AbmMEMa gQndNZRMA dsmo@mMdnM fo- 
OJHNMO Bog_ZdoHngM]09 DAnohbns boZdoMNboe@ 
bLoMAMBAMsO NDALMZAb, MMI goQdsoHnyAMgdo@ 
BOBMMIAOQL. LHMAMBMMZo60b JdgdIMb39g30d0 
bobsgmn gg3b0@o6 M30 BEMvd@] Zo0@2M Mo- 
ZOLIQmM|IOL 0MZZINvo, bManm 0gN3g JdI@Ie 
ofhobMyAmMBmmsgbob BndoMm - MbyMIQHN@sH 
MB BMvsd@]) 300M 06 Y{0OM MognbyagQmy|dnb 
9M3390NM ALSJ0o. 

bb3-ab 139-9 dQVbmoab 8MoJHnZggmM go6do0- 
MHJ003 sdob AMBAMSL. v@ovdnvbM6, Bobo 
Ms6bdAmdnb {goMQdg, 8NMo@N NBEQMMAsB00b 
B00 FMoZHgdob AQJoMab go3mg60M bdghmdMo- 
30 303d0MNb MOodyoM do, byM BEMvd@] Mo3g0- 
bygQay|dab 0MZ339MNM ObLSg0o0. 0d BMMBabL fM~m- 
BMMEB dZIMa OM_Zd>MabsmyMn, obg d3gmnG 
Od Mobsdg@MM3Z7 JoMH QM bobodoMaAmmb 
BHdoMAQ00 NIMBZ0MNo, MI HMMA AMNBo38b 
oMs AdMENMO OMvdyAJMgdob, oMvd9@ AYJoMab 
MasmMadJodoboB 069 M930 AgdNBbgd0yMA OModo- 
MomMgoyeMn ©v3y43900 AMdoMo@nb ARJoMob Oo 
doboob bggbo 946gd0.8 

bonbOgMgbms ghma AgIMb3g38Nb gvbba@m- 
30, NY MMBZMM QoVIZMoZ@J00 Dob JohMMhMymo 
babbq~ab bodoMMomn. gb dgdMb3g30 bnbod- 
030M dN AMbOds,” NZIBZ0 dMMMIAbssAmM|ONL 
babdgd9d0@) 39M AnoMBNs OodoMomy|dymn Jo- 
mab dndohm B9g6a@gM|EMN BMYMBAQHQo0abo Oo 
BogsoHoQVMgo00b Aamgodonb govdm-m. 

330930b Mobobdo@, o60 19 Bab nym. dob 
Bd90M]OZNdd, Ms OMMboZ sMAMoAnBby, Md s@o- 
dnvs6N MMIAQGMMboB Onbob NYMYE@s, 30 Bob 
00003030, BOL MMENBIdN 2BZ0 Oo Dob AJdgH@o. 
Hob 08 303M06 Mondg MMIAbANIMO AMON|- 
MoMds s6dymdo v6 BoMbymda of 34mboav. 03 
Mvdgb 3030 AdNBoMy obob B38gMMNM OvbZ0 Oo 
090098 sHob LbgAmMGN, DobMob fhrondg 3mdy60- 
308300 g9M9dg, LJghMdMagv@ AgoMBns. 160d 
033M93Z0MM0H boZdMabob goabbgbo, MMA g™o- 
AMmgndgdonb dgdOg~, DaVbJ@oZ0@ NDabes, md 


18 ab. 139-9 dBybmoab 3mdgbAofngd0 §ngbdoa: e9306mboad9, 
O. © 39HoMono, 0. (2020). (f/-9@.), LJgbmMdfrago Mo3Z0- 
Ly~agmydabs os byMIdAQIVEM|oOEMoNL Hnbsomd~@Is 
dndsMayAmMA Wosbsdsymyoab 3mMdgbHofho, Logofno; 
099@. XNG39Moobo, 0. (2022). Lobb~ab bLodsmmmab 
39fMdmM Bsfago. @sbsdsyamn s@sdosbob Habssmde@gye, 
agfhab&goab bodysfnm. 

19 gb boJd9 dmy3o6amns damnnmgoymM Bodfmddn: Gavey, 
N. (2019). JUST SEX? The Cultural Scaffolding of Rape, 
Routledge, 167. 


“LAW AND WORLD“ 


Y39M09Q9MN do~nsb LEMoQ00 AMba@s, sbbm- 
30d, NY Mo odM/MAo B999M30 003d0 BodnNgMo@, 
MMO gbs3 Job B38gM@NM DEMEMNoMhy 100003030 
sMIMoAnBs — gb aym dodo ndabo, MMI M9Z0 NBN 
89d BI3Z0b 099BOQOM Md, 89003030 00063 Mongg- 
Mos dob Oo ,JoM ALL OosdoMM|d@o". obg obbbo 
5600 bogqgmMoMn RAMJAJG@Moo. 

oMab My oMho gb goydsohogMgdo? oMab. Jomob 
Bgd00MMBZNb gofM]dg Dob LbggE<dJN LgadbyomyMa 
boboomab d9M6939 AMbOo. 0604, OodoQMAMIS 
00 gaJMgd0M, MMI ,JoM|LL MvdoMMgd@6g6" 
JOMoMMO YIMdMomds ,o0d5MdNG6o0". 30 Bmoab 
30830b AMEMEeNBA Joma Mob6bdMdnb Agbobgd, 
Ho@go6 ab OYINMAM JgbZ@o0 Dob GodmMByygoob, 
BMBaZMAMO oMoo. Jomb Lggbdg MobHbbdAmMdo off 
dnxBZ00. Afodabgdg9mn Jomob bbggmMd) bLgdb7- 
omyhma JBZggab BsdmBygd0 MMd Jomabms3nb 
bodnd Jdg@{00@ omngJdgds, DOMRIQH|L MMBo 
abnNBO bob~don BoMAMBa 043696, ImAamMmMeoby- 
moa 39M 0J69d0MEOs AMdosmog@nbmsgob. 

gb boJd9 gofimygmoa babbaab bodohMmmoab 
DabjMOZAM {oyzsohongM{Zdo@ of JgQdsLOJdM@o, 
NdNHMIA MMA AMdo~oa@ gh JoMMXMN LhosbOo- 
MAM Oo@ggbamn gBadagyzMA doMos@mMds of 
B090MY9H90No, 9MER MOod|IMJ00o, of3 YdBgM- 
dab BmMobnZggM AQIMbHZg30bM06H B3043b boJdg.” 
Rodnbg09em AEOgMdoMymdsdn MMd AMdbm@oMo- 
ym 3969QMoBN0, JL JAQ@M@|ONb Boy_doHnNAM|d0O 
AIQBobgdabMZab boZgdoMabo nJ6gdMEav, JogMod 
Hob 8969HMs3000O9 GodMgMZNdo, odNGMI Joh- 
MYM s9HMasMJomyMoa Lb-aM dob Rndsa3ynMho@ 
JO JOMdMANd ,80HNMLHJ0NL“* OobsBo30O. 

Ms6AMdab oMhoMbgdoMbnM gQobbodm3gMyao 
BogsoHaVMgds y3gmo %9dIMH Aodmm3gmam 
d9dMbHZgZ0b AMNBoZb, Mo3Z LodoMMMmMNBOo. 
bb3go0 o@odnobab bobgg~<Ga LgadbyomyMn 38969¢- 
MosBas AQMM| s@sdnsbab AbMn@s6 HNognbyAgo- 
Mo MoHbIAMAnb gof79d] — BogdsoHNAMAo0o0o. bbg- 
3mMd]J BndnZg9Mo Bnobab oMbygdMoby vdabm30b 
Mos bogahm. 


BIGN60L0IH0 GOCBMdd 

bdgbmdoMagn domogmmdnb ghm-gmmn y39- 
MdBJ BoMMM BoZ90o BQIababH|yMA gv{ggQdoo. 
»BoMamda“” ongymabbdgds JeBg3gnb domoom- 


20 BoysoHayghygoob bgMbgd0b 30HfAm nb®gM3Mg7GHogoob 
3haXo39ma sho~mavabmagob ab. agagqmoas, m. (2020). 
bb3-ab 137-9 dybaab 3mdgb6Hofha Hogbdo: xod3ofnnsbo, 
0. ((19@.), LJgbmMdMaZ0 CEosbsdsyamyon, aAMaLAJOabL bo- 
Oyofom. 


do@ DNAHZZNLb Mosdomna BmgoMo. badbyomyM 
doMoOMds@ ABAnnhbg930 Hgdabdnagha ofhobo- 
baM3gmoa bgJgbo, MMAgmMAZ BHgdabdNgMN bo- 
bab Bg6mMqaM AMb@vs, dom ImMab AMnsdMg00 
8AMbLHNH_BN (KMBNMYAMA YHobsLlEMMmbnM 
B00MB399M DQBMaMo); LagJba @odImMgdnb 4y- 
Johan (gdMBaRMA B{BMeEnv),2" ghmoa badygom, 
bgdba, MmdAgmnB AQMMg AboMinb JOMAdNdIdNL 
801909 beagds. LgdbyomM|MA JZgL8~MyYoHoBo0b 
QB97dNBALAAMA go08900 AbgM3gMMdydN AM|Ob 
BDHOQAMAMN Oo LMBAsMYMN QFHMobob6MMmonb 
BMA B3MHAQILHb, LbHoHabwdnggdb Mobogdg- 
Babs Od FNHobH6MMM yHsdmoyMgdab Momdbo- 
9, 06939, LMBNM YM B3MBLHMAIH]ob Oo v0.0.” 
LEMM]O sdNHAMIB, AoMMZab 8MMbHNAABODS 
JILIMYoHoB0NL BYMMAso, MoO{06 Boohboom, 
MMI JnLMZOb OvdobobnoMgdgImMoayJomad boeg- 
Bo@ oMgdo.” obgmn Anw@gmdan, Ladbyomyhoa 
doMoOMdnbgo6 GOvByyma boggnmgo Jgomgonb, 
MAMEMME s8qBaL, MAMLIO9 Oo MoHsbbmMMmdy.™ 
50039 dAWgMdNM, VOOos aghdomy|dmMeagb 3mh- 
BMEMoQnvsB, HMEMME Jomdg domogmdnb ,,6m- 
MAsmMad|oNb NBLAMYAIAQHAN” Mo, obg39, BDSM, 
MMIAGMNG s9HMasMJomyMa BgbMoagab ,,MmMdo- 
BAGndgdo00%7> vdobMob6, B390MMHM ombadbyan B~m- 


21 dgj0@. Feinberg, J. (1986). Harm to Self. The Moral Lim- 
its of Criminal Law, Oxford University Press, 209; ob939 
Green, S. P. (2020). Criminalizing Sex: A Unified Liberal 
Theory, Oxford University Press, 31. Hornle, T. (2022). The 
New German Law on Sexual Assault in Tatjana Hornle(ed), 
Sexual Assault Law Reform in a Comparative Perspective, 
Oxford University Press, 157-158. 

22 3a Go30bm30b ob. Hornle, T. (2024). The Challenges of 
Designing Sexual Assault Law, Current Legal Problems, 
Vol. XX, 22-23. 

23 ob. Mackinnon, C. A. (2019). Butterfly Politics Changing 
the World for Women, Harvard University Press. 54939 
ob. Herman, J. (2023). Truth and Repair: How Trauma 
Survivors Envision Justice, Basic Books; Kelly, L. (1998). 
Surviving Sexual Violence, polity press; Lbo3ofab30mm 
SbMabm30b ob. Nussbaum, M. (1995). Objectification, 
Philosophy & Public Affairs, Vol. 24(4), 249-29; ob939 ab. 
Gegelia, T. (2022). Georgian Regime of Regulation of Pros- 
titution and its Watchdogs, Journal of Constitutional Law 
—Vol. 2, 45-59. 

24 ab. Mackinnon, C. A. (2019). Butterfly Politics Changing 
the World for Women, Harvard University Press, 2019 

25 ob. Bow H. & Herring, J. (2023) ‘Rough Sex’ and the 
Criminal Law, Emerland Publishing. qnodghmoqyfo 
d9bje@yEMIoOLM3N0b ob. Kramer Bussel, R. (2019). Be- 
yond Yes or No: consent as sexual process in Friedman, J. 
& Valenti, J. (eds.) Yes Means Yes, Visions of Female Sex- 
ual Power and a World without Rape, Seal Press, 43-53. 
009039 §0a6do0 ob. Fowles, S. M. The Fantasy of Accept- 
able “Non-Consent’”’:Why the Female Sexual Submissive 


“LAW AND WORLD“ 


BON BMBHgIJbHab goMZomabbnbygd0Mm, abnbo 
RodAMagmam bagbgomyMh dsMmo@MdobMb6 Oo- 
393d0Mg00M of FB~OMONH Jo~mab Mobbdmodob, 
Jomb off 600A69396 o3hHMbBmMdngMo go@o06y39- 
Hamygodnb AnIM|d0@. BgdNBbONddONb gb Mown- 
B9MIMN BaO{MAS 89GHgMBomabAAMAs Wo gn 
Job 6030300 BoMdmMoAgb6b, MMAQMboEB bobg- 
MIGNQMbL{6 L8gBNIMYMN Ovo330 LgaMM|dv.” 
AL{o3bN AZ0BMO 890GgMBomnddn AnQmgdgmMN 
SIMLMBsmMyYMO oZ8HMBMInab Madghomy|Mn Zgo- 
BIOALMZAL, MMAQMb’B JZ9IMM BoH3ZabnMo3. 
NHENZNEGONL og8HMbBMGnnb Mhoa {o3hMBI~M)- 
OYE {ogI900 ofbgdMdb, gbgH00: o3qmbMd0- 
ab mndghMomyMn gveg900 -— NbONZN@JZomMyYAMoO 
S8HMHMIdN; Oo YAMNGMMMdNM o38hMbMAdno 
(Relational autonomy). b6mMM9@ gb yZ060b369- 
MN BNOBMIvss 8M3VMoMyan B9dMM omb0dby- 
mo 9.6. MoMnZomn B_INGaOLH|0Ob HgdLHgdd0. 
WMMaQMMMOdnN o8HMbMGoanb AboMovsdggMns 
OMaAhosb9mMn AQBBAgMOA §. 3gMNHBNGB.””? Bobo 
0H303900M, s3HMHBMGdonb MadghomyMa go- 
8900 AbjIM3IMMdodN of NM|dL NOdob, MMA 
SOddNSHN LMBOsMyYMA oMbgdos Oo bEMM|JEO 
bodMgo@mMgdob go3mgbaM AM|OL g0@06y39- 
Hamgdgob. LEMM|O vdNHAMIAB B3N0300Mdb 
S8HMBMINNL goboZ{gdo@ JDbygw@3gMMbdN Jn- 
30MM BMBHgQdLHO - BgMdMB Oo BM{o@NB.” 
5. Bg@gMbgo, ob939, DMHNGMMIMZ0]09- 
MIONM ZoHAoMogb o8HMbMIGonob.” 08 dawam- 
dom, SOodNHNL go@oHy3ghOM|os of YOHOo 
AIBoboOgb bodBmeo@mygodab AMMbM3ZbHnL|0H B{o- 
Bygbgd0gO.°*? SAMbSZ0M 949 Hadsnb o3Hmbm- 
dayMmModabys oMab obOn3ZgnN@ab YMmaghMmmon- 
6 AMAGMNBGM|] BnsHabg{o06 Ovo330, MMAQMNE 
doMoomMdMngno."" of J6O@o omnbadbmb, Mma 
doMo@mMdMaga YMAMNIMHMdN}MsBH 2BoONngN@Nb 


Scares Us (and Why She Shouldn’t), 117-125. 

26 3ha%o30bmgab ab. Paglia, C. (2018). Free Women, Free 
Men: Sex, Gender, Feminism. Pantheon, 85-91. Jenkins, S. 
(2009). Exploitation: The Role of Law in Regulating Pros- 
titution. In Sclater, S. D. (ed.), Regulating Autonomy: Sex, 
Reproduction and Family, Oxford Legal Studies. 

27 ob. Herring, J. (2009). Relational Autonomy and Rape. In 
Sclater, S. D. (ed.), Regulating Autonomy: Sex, Reproduc- 
tion and Family, Oxford Legal Studies. 

28 0939-53. 

29 Nedelsky, J. (2012). Law's Relations: A Relational Theory 
of Self, Autonomy, and Law, Oxford Academic, 19-21. 

30 Herring, J. (2009). Relational Autonomy and Rape. In Scla- 
ter, S. D. (ed.), Regulating Autonomy: Sex, Reproduction 
and Family, Oxford Legal Studies, 54 

31 07939. 58 


B39 SMhomy of g6N609MIO]3{I00 MndgMo- 
mM DN@gMIob, oMydg@ ab 00 8MNBBOsOb 
039BMN DANI@|ZoMNv. 38gMNgbO, CndghMomoa 
S38HMMgd0b Mobobgmyonb goM|9dg, B9Mb, MMA 
Han JMb ababo Abg@ZgmMmMdboydN of 2M|Qd96 do- 
MsOMdMNZ ZOMB@aAMY|dob, MMAQMNE bgdbb 
606 YIMMOds, Mo3Z go3M ]6ob ob~@gbb BHygdnb 
MsZgnbyQemyobod9. 3R30JMMd, gh mMndghomn 
AIBbBagM|0Nb MoVdAbobyMygdgmMn BZMNANZ00.” 
Madghomygoabmgob 8MMd~my|dob boMdmMo- 
©g96b babb~moab bodoMamMnL JndbygdnbmMBZnb 
ndoMoo@MoMaga goMgdMb“ domnsb6 QBofimmM 
BHDoMAQO0, MMAQMboE 389MNH38N Mo Mo@nZo- 
Ma B_INGaLAH|ON BMZ0@0 YHNobobbMMAM bm- 
BosMYM BMHBOgJbHab Abgm@3gMMOdN BamM)- 
6NM Z600MH0396, Mo3 AoMM3ZOb boZgdoMabns 
BOB9JIITMA MobbdAMdab Hgdoymammodanmonb 
BOIMboMNBbSO,? oM6NdHJMN boZdoMaba oMos 
MmadghMomyMhn daw@gmdnbLagnb, babb~mab bodo- 
MamMabL dndby700@06 godMI@NboMy, Ob domMo- 
Bab MOoB3Zob BEAMMOL Oo, vd9bMvb03g9, 38m- 
BaHA_gMA LagbgoMYAMA ogAMBMIdnnb MvB3go0b 
dnNdHgO0N@0H-—-_ BoDMIA@Nnbofhg, bagMmMMba~MY|b 
oAg6b.% 89M0680 sdNHMIEZ Mobbdmdonb ,,dmo- 
gf" QBmMdob YIJQgMbL AboMb, MoB BgAaMALIAMdL 
MoHbAMdab ZomMn@AMModabmZnb y3ggmo goMg- 
49 DAEMENNnbL{o6 MognbyQmgodob.> MobbImMdab 


32 dog. 0b. Feinberg, J. (1986). Harm to Self. The Moral Limits 
of Criminal Law, Oxford University Press; smbo60d6o300, 
md adymygoob Agbsbjgd gBoabdgheab 3Mb3gBgoob 
390n6nb&g00g 2dmMHd9096 adymydamna Jmmfabgoob 
BoMom gobdoh A goa0bob. ab. Anitha, S. & Gill, A. (2009). 
Coercion, Consent and the Forced Marriage Debate in 
the UK. Feminist Legal Studies, 17, 165-184 9939 ob. T. 
Hodrnle and S. Green in the book: Hdrnle, T. (ed.). Sexual 
Assault Law Reform in a Comparative Perspective, Oxford 
University Press. 96939 agagqmns, or. (2020). bL3-ab 137- 
9 Aybmab 3mMd7HHoM0 Gngbdo: xod30fMasbo, 0. (fgQ@.), 
Ldgbmdfinzgna wobsdoyamyon, ayhab&gdob bodysfnm; 
06939, 06. 137-9 dybmoab 3mdgbofhn yxoadzofnsbo, 
0. (2022). Lobbaoab bLodommmab 39fdm bofomo. 
@osbsdsymMa s@osdnsbab Fobsomdegea, oyfhab&goob 
Lodyofim. 

33 Herring, J. (2009). Relational Autonomy and Rape. In Scla- 
ter, S. D. (ed.), Regulating Autonomy: Sex, Reproduction 
and Family, Oxford Legal Studies., 62 

34 ab. Jenkins, S. (2009). Exploitation: The Role of Law in 
Regulating Prostitution. In Shelley Day Sclater (ed.), Regu- 
lating autonomy: sex, reproduction and family, 25-27. 

35 Herring, J. (2009). Relational Autonomy and Rape. In 
Sclater, S. D. (ed.), Regulating Autonomy: Sex, Repro- 
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DEIMIOIMMYMBos Eo Gabo Zahm 39Mb3gJIGo30@o06 


“LAW AND WORLD“ 


Mos La9dbgomyMaA ogHmBMdnnb mndgmomyMa 
898900 LEMMI@ 0BNHMI of AMLEMBM YMoo- 
JAMMONMO oggmbmMdnnb AmMdbMg90b, MMA ob 
MsHbdmMdab HgdoyMAmmobanmMdosb obg 430B- 
MoO oF BobdoMPogZb.** vdaHMIE3, 693M0 A9d0- 
Mb3930, Mo3 MadgMomabMZNbL Mvd3909m0 
badboo, YANMNQIMMOSIMZN@|J0YM|ONM Bd39- 
d9MO O{8HMbmMdnnb AMAbMgbLMBZANb, Lgagbyo- 
MAMA doMosOMdos. sdOL BoZgomamMns 8MM- 
bANHIEGNIE.” 06939, QDLodoMMMM SfhromMmJdos 
madghomygonb dadofm, MMA Mam JMb obobo 
BIBOQM IM LHAMAMHAdZOby Oo BogdsoHngMg- 
OobMsH OoZo03dNM]{dyM AnM|db Abg@3gmm- 
dodo of 0M9096.*% BAMAAMYAMN BoJamMa Oo 
LMBNSMYMA Oobbo{MymMMds Bgog{gm~mg]bob ob- 
OJHL vOvdnvbd]7 BM{.@o0@, gb o9BamM|gdmo@ 
MmndgMomnddno6 sMoo 600d0.% 


C]069HIC7IMH0 BI6I0d 

Mo3 Aggbjd0 89MbmMbBsmyMn o3HmMbBmMdnob 
MadgMoMy|M gvg90o0b, ab Nb@nZN@bL, MmaMMEB 
MoZambBsmyM oMbgdob abg QYyYgQM]Ob, Dob Boo- 
BeMOdL bogQgMoMa BbMEMgd0b BoMIoMMBNDb bo- 
093990b.° BMNBGN BZoIMYyMERb o3gmMbBMdnnb 6mMM- 


DHA Oo OQb3gMNgWeyaye goggjdob. 80M39mM0 
WBMIOobMoboo 303d0MGN — 0dMJAJOM boByoo- 


A396900b 3fra®o30bm30b ob. Nussbaum, M. (1995). Ob- 
jectification, Philosophy & Public Affairs, Vol. 24(4), 278. 

36 Madghsemnbtbdob 3hadozabm30b fmd ab meee 
BMHG_ILHL of) aMQoL Abg~@3gmMmMdsdn ab. Munro, V. 
(2014). Sexual Autonomy. In Dubber, M. D. & Hornle, 
T. (eds). The Oxford Handbook of Criminal Law, Oxford 
University Press. 

37 Moadghomyha 39Mb3g94J4o30bmM30b ab. Jenkins, S. 
(2009). Exploitation: The Role of Law in Regulating Prosti- 
tution. In Shelley Day Sclater (ed.), Regulating autonomy: 
sex, reproduction and family, 25. dgg@of. Mackinnon, C. 
A. (2019). Butterfly Politics Changing the World for Wo- 
men, Harvard University Press. 

38 Herring, J. (2009). Relational Autonomy and Rape. In Scla- 
ter, S. D. (ed.), Regulating Autonomy: Sex, Reproduction 
and Family, Oxford Legal Studies, 67 

39 BIbeghMymn damgdabs Cs B3MyMHdJbg00b H9gshoyM 
B030M7Hsb6] AshhmmdbLsxymyoab d9@Ia90%] go6bo- 
MyM doJ3b LAsGasdo Mmdgmng doqng g00mMqJ39y- 
Hegjod0: ggagGMNS, OM. (2024). LaJLAsEMYAMA ds~Mos~@mMdbs- 
BIMZ3MaMA Jomn Co gsnb&gdQMO ybodohMhMMmds, 
LogMbbL Goh ygomM bodohhmanoab zaMbomo.. 

40 ob. Raz, J. (1988). Autonomy, toleration, and the harm 
principle. In Mendus, S. Justifying Toleration: Conceptual 
and Historical Perspectives, Cambridge University Press, 
156; Dworkin, R. (1997). Taking Rights Seriously, Harvard 
University Press, 272-273. 


fa baMZNMAM Oo Hgdnb Agbodsdaboe@,” Mmd- 
MAL AIdMYOZ03 godDoMOM|dymMNs DoMemMe 
00006, MMO boy BJabN MgomMadgo9 LbZo o@o- 
dnosbab AEmy|oob VJIGab bogMambgb.” Ladbyo- 
MYMO o8HMHMANs ByMoabbIMOD, 0b9g39, 3Ramg- 
dob — BodMNYJHM AgbN LgdbgommModo, MMaMMEB 
bodgomg|d9 bogymMoMhMa bogahMmygdgdabmBsnb.” 
S8HMBMINAL OgbgMaQEBZNAMO ob89JHN OvZ303- 
doM90yMas o@odnsbab Agbodmygdmmodobmob 
= 010300 ZobZoMaMb bogyMoMa BbM38MgQd0, fMm- 
d9MnEB BogoMbobg3Z30 aJbgd0 bogymMoMa AMAH0- 
39000 Oo of Lbgnbn AbMaO@sb gdbImMyodoGo- 
no. 

bagbgoMYM oZHMHMINsL AMo3{Z0MgagMM3Zo0- 
Bo BZodMboH_zM|d0 of3b, DJLHo@ 0d@g6039, 
HsdO9760 sMvdNsHaABos OS MMEMMNB Bobo 
NBENZN@AomMAMA oMfigZgv060 Os MvdMZNw]- 
d9M 00 LadbJoMMdobMH ~~ OvB303dNMgJd0M. 
LadLgoMAYMN oOZ8HMBMIANS AMNBZb s@odNsbOb 
¥QBmMg|oob - 84MbOgb bagbo, 3abMobogB baMb Oo 
Mos QMMINNEZ bIMb, 06 of 8fmBa@ gb Lgdgbo bo- 
JMMMO; OoZ03@g9b LadbaM bogVMoM M0306; 
QMMdo@gb Oo NyJHQd@ gb Lad LboMododmb bggJ- 
byomyhin dndbgdnLMBNb; aboMaIgdMMb Mge@o- 
myhn IMMBMEMogQnyMa Dobo~am; nyn~omb 
6 goynomb LbadbyomyMn AMALobyM |b0; AMBo- 
Bamgmds danmmMb da~@ngbgddo (BDSM: ©vd00/ 
MaLZNsIMS, OMINBsBae/IMMAamMy|dys, bo@n- 
Bd0/DodMbadGo); 3dmbBO@gb Lgdba saqgR QMo@ 
os LbZo.% MndghMomyYMn JN@gMIdaLMZOb ANo- 
Z0MNo Y3gMo gb oJH03{Mbo AMbea gb Dobdn dm- 
BoBaM|_Ms MosbbdMbnM, bMEM goB3bo@gdyamoa 
Msb6bdmMds aymb 06QmMMBaM|dgEMN Mo Mogn- 
byQoMn. MadgMomyYMa babbmab LbodoMHomoa 
8o0HAIMBsMabH IM ADMYAG3Z3IMModob 0—@Bggbb dbm- 
MMO BoMMZ3Z9IMO SBIBIOALMZAL, MMAQMoG 
BdZOMNNYO, SboZOb 06 s46H0MM|MMOdNnb BOgBm- 
DoMgMdab g90M of AQZXYDMNM MogZgabyRomo 
BoOoby3zghamy|dnb GamMgdo. 


41 Green, S. P. (2020). Criminalizing Sex: A Unified Liberal 
Theory, Oxford University Press, 19. 

42 Mill, J. S. (1859). On Liberty, Batoche Books Limited 2001 
edition). 

43 Jenkins, S. (2009). Exploitation: The Role of Law in Regu- 
lating Prostitution. In Shelley Day Sclater (ed.), Regulating 
autonomy: sex, reproduction and family, 32 

44 Green, S. P. (2020). Criminalizing Sex: A Unified Liberal 
Theory, Oxford University Press, 19. 

45 0939: 20. 
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1.2. d06b63808000M0 
JNCS6MdIONL GV8MIB60 LNLBMNb 
boduMMM0b d0dMYI606080 


babbqab bodoMamab godmMy96900 gobbb3Z0- 
3909MN AMB_IMMONM beady, NdAL@s JDnbgo@- 
30M -— AL MAdAMoMYMs@ My MMAgMN|AY LbZo 
bobab BaMMbMBnNMss g08909mM. babob~oab 
bodoMamoab AXBZbNgM|b0dN fhodmngmnovbd 
bmmdg yhMongmomondb bobggdb, MMAMaLMZN- 
bog ModobobnoMgdgmMns LIRdMMEONHsBN Oo 
domMogQmgobab Onbdomobbo. 09 Hnsab YMM0- 
JMMMd9dN Oo B3MbHQJLHIN AMAb@oMa bgdJ- 
byomyMaA 303daMN LodoMHMAMaAL YRMo@M|dob 
06393b. 08 Hadsab AAMaQMMMd90b 00939M369- 
do 303d0M960 090098 b9xd0NgdH]g0b ImMob: d8o- 
HadoMn Oo BAbNL B{@vdbg@3gMN, Mo303909- 
MN Oo 8MMNGA|QEO, LHOIIHHO @o MaJgHmma,, 
IMZOIMN Oo AM|ZENN, 80G095H0 Oo JJNGO, Oo 
AMogZomn Lb3Zov. 

sObMmMy|YghyMN Ga@gMdnM, v0 Hadsab YMong- 
MMMOdN doMoyQmyoab 3gMANZ0MIN AYyYME 
80MMH LadbyomyMn odhn domo@mdMagns 
Os BhMNDNBomad|dAEMN VOOo aYMb ym3ggmMe3o- 
Ma BMBAgILgZomMYAMA oHo~adab goMgdg. 3m- 
BHadILARoM|YMA AnWEMdIo 30 00 Hadsab YMo0- 
9MMMd90d0 (MoMA HoG0MMsb Bndofmgd0M) 
WNBIM|HBBAM|IOAM BN~BMIGab AMAbMA». 

babbmab bodoMMmmoab madghomn |dgR360- 
9Ma b. BMNbN BodMyM@b OMoBZ039097MAbLS Wo 
8MMNBAIMAL YAMAQGMMMOdosb, bo@sB yd3g0b 
SOLMMYHAM Aa@gmdob. ab yRMos@M|dob vdob- 
302M g0b 8MMNBAQIMOAL domMoygQmydodg, dab 
L3IgBQNSM|YM AMADEO Jb0b9, JgnoMromgdobso Oo 
Agbod~MgdMMdo0BQ — LABMBbMaLMZAbL bobng~- 
MM Bobo Gnoyg6Mb Oo0303909Mb, Mogabyoamg- 
059MB39IHDNM sMsdnsbb, MMAQGME LHAXMNsO 
0993ZIMN OF INMNHoO LobgMIbAGMb 3m- 
BHMMaab J3ZgQd00, do~mMoyQmyoab obgmo onb- 
doMoBHba Bob bogdoMabs@ Anohbov, MMI bLadgbo 
obgm yMMagMOMMdsdN osn3gMds~MmMb osdbmeang- 
HyMa Ga@gmM<GaM. oJ BMnGH0 Banhbgsgb, Mmd my- 
BOB 2O9J9dN MMI Oo9397dZ0M 09 Hoadsab yMo0- 
9MMMd9d0 ,OgdoymQAEmmodann’ bgjba, dabmgnb 
DaboMQdNs soLMENnyH AMO ogMdoM3Zo 00 ©vd39- 


46 AsdMBsm3omoabm3ob ab. Green, S. (2022). Presuming 
Nonconsent to Sex in Cases of Incapacity and Abuse of 
Position. In H6rnle, T. (ed). Sexual Assault Law Reform in a 
Comparative Perspective, Oxford University Press, 84. 


60M, MMI donb doMons doMoygQamygodnab om- 
MMHos@ ZgodMy]6gd0b MabLZ0. AmMJbomMN Z06mMb0 
BOOMNYMIOMWS ZodIMdngodob, godMa@N@s BMY 
ZodDddDoMMM]OIM BoboAgbgdb OMomem@|dgmn 
8MMNBAgM|ONb boJdgg0d0."” vd~@ bo, mMndJ- 
MomMyMa HNZoMbodMababmgab YBbM ofhoo vd- 
bmmyhyMn Ba@gmMdgON, LEMM|g@ B3MbHgJbH0- 
ob BodMd~@NnboM9. BMNBGN sdbLMMydHI_M Oobsob 
JdbMmMdo0, Jom IMMoab, NbLHaAAABNAMO bLoZo- 
Mbab Z9MB, MMI LosoMM AMbg~M), MMIQMNE 
bogdgdn AMBAgo (BMmavagmn), godIMIAdngdgao 
6 8hMM3ZgMMMO, y38gmMob NOAQgM]LdNs aymb do- 
saIMdmgogmo.* 

MadgMomyMa bgOZo gMbHgdLHJomIM Bo- 
OZMIob 095Md06g0b obgmo Hodsab AAMaQMMM- 
690do, MMEMMABsS MAJAMMbs Oo LHyR@]HHb 
IMMab yFMAMAQMOMMdy, bodbobyMgdMnZgN0 JYMON- 
9/0mMdg900 Oo Lbgo. 

MMEMMEB B9IMM omnbadbos, Mo@ngomn Bg- 
dnBaLA|gON AbVO@ZgMMdoydN 2M|9d96 BmMBgo@ bo- 
HZ0BOob, LMEN. mM M BMBLHAMAIHI]Ob. LEmMMg@ 
5J9@06 AMENb AgMoOMAJNAM LMBNsmM|M YMM0- 
g9Mmmd9ddn bLggbmosb MozogdnhMgd0m Abofg- 
Ms Ladbgomyha RAMaAQMMModab LEMMbosdM30- 
Ba dgRobgdg60. sbgmn BDn@gmMdNnM, bagMhB_I oM 
MAgd9 sdMabngab BHgdoymaemmodan bgagbmob 
©o0303dnMJONM. MNd|QMomyAMn dN@gMINM, bod- 
bobyMmgomMng aAMAQMMMOdsdN bagJbabL 3MNdNbo0- 
MdJoo9 BodoMaMydgann aJbgdo 3mMb3Mgh Im 
3IMBAgILHab oHo~ndabos Oo Hgd0b MomMenb- 
30b god0M3g~m ]6nb d9dMb3930d0. 


2. bLIDLDIOMIMD 080M6MdNo, 
D06bdAMd0, 60d0INBCOMs0NMos9 
2.1. bagbgommyho o3qmMbmdoo 


badbgomyMo domommdnbeo6 @oBymn N6H9- 
Mabno LagdgbyomyMa o3hHmMbBMGno. bLbg-ab 22-9 
M930, MMAQMNE LadLyomyYMn bobanomab dsMo- 
omdMng Jd9M@g090b ogMMNvbgdb, LEMMg@ bad- 
byomy|Mha MogabyQBmgoabo Oo bgmMdgxbgdmMm- 
dM ohhab MoboMoyMgdymn, 9b9g389, AA@AZN~NL 
LadbgoMYM o{HMBHMINd) MoZ@obbdo »v@vdno- 
Bab MaMbIOOL AQIMoboZ0O LoDoMHAMNBoOv» 
dohbg9en0." 


47 ab. 0937- 87. 
48 0939: 88. 
49 ab. Hornle, T. (2024). The Challenges of Designing Sexual 
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sOoddnsBHab bLggbyomyM ogHmMbBMdnob mo 


dL39JH0 oJZb, 8MBaHagMA (Qamg|odo - gJmbBa@gb 
bggbo bogqgmofn AMAHnggdab Agbodsdabs@) wo 
BagoHogMa (g_|mMg|ds - oH MogJZ9d@QdoMM 
ofobobyM3gm bagbyomyM Jegzgob).2° nbo@n- 
30@Nb 8MBaAHAAMA YQBaMgQd9 - 8fmBO gb bgdJbo, 
30LbM69B LAIMb, gGo@oNBMBgdo 00 AgMM) o@o- 
dnsbab HgQogayghMa ABmgodnm, OovBgym@ma aymb 
oMobobgM3gma bagbyomyMa Jdg@m@gd0be06." 
bagdbgomyha Jug3gob 3Madnbomndgonb Jdndo- 
Bas s@odnvBab H9ZoHngMO Lgdbgomy|Mn 9Q~mg- 


dob ©3309, NYIZ0 0f39 Abg@3gmmonb Bomdo 
of JOOo OoMAQL 00039 v@vdnsbab 8mBawnyAMO 


JBMIOIB. DoZoManog, bagdbyomyha o3hmb6m- 
donb BgQoGnQMA Ov 8MBaGNAMOA obd3gdhgdob 
B9O0339MNJON Yy3gMod] BoMeo@ Jodnb Aobb, 
MMO Jbs3 36MbdM_QdMMdy vodbMEMYAARMo@ 


ZAdsMogb LdJghmdMng 303dNMb nbHgM|IHJ0- 
maha hodmMMAgbab dJmbg NB@ngn@N6H.” obg- 
MN SOLMMNAAH MN BNOBMAds o0MM3Z93b s@vdnobab 
WQBM|oob — fMbB OL bad bgomyMoa YAMNQMMM- 
do. sdNHMISB yM3gmMMZOb 060d3HgMMZo06No, 
DbIM@ZIMMdsdN AJbgL Bomgdymn JgdMy@D- 
moa dgbodmgommodnb bofiabbo, 3mbAgdbd0 
os YMMaAQMHMMOdNd bobnomn NbEOn3gN@gdb Jm- 
Moab. Mosbsdg@Mmgg mMndghomn Ag3609M 900, 
DoZoMnno@, b. gMnbN Oo &. 3oMMBENY, obgn 
0990638930dN sdbManygyM ogMdoms3ob g6nbo0- 
5M0M9890006™, Mo@go6 oJ, bo@o3 oModnobab 
Mos6bdMdo oMbygOMdb, Dob bobgmd6b0QM| 8oH0- 


Assault Law, Current Legal Problems, Vol. XX, 4; Green, S. 
(2022). Presuming Nonconsent to Sex in Cases of Incapaci- 
ty and Abuse of Position. In Hornle, T. (ed). Sexual Assault 
Law Reform in a Comparative Perspective, Oxford Univer- 
sity Press, 77; Gardner, J. And Shute, S. The Wrongness of 
Rape, Oxford Essays in Jurisprudence, Oxford 2002, 205. 

50 ab. Green, S. P. (2020). Criminalizing Sex: A Unified Liberal 
Theory, Oxford University Press, 21. 

51 ab. 0939. 23; 9b939 06. Hornle, T. (2024). The Challenges 
of Designing Sexual Assault Law, Current Legal Problems, 
Vol. XX. 

52 ab. Hornle, T. (2024). The Challenges of Designing Sexual 
Assault Law, Current Legal Problems, Vol. XX, 4 

53 ob. Green, S. (2022). Presuming Nonconsent to Sex in 
Cases of Incapacity and Abuse of Position. In Hdrnle, T. 
(ed). Sexual Assault Law Reform in a Comparative Per- 
spective, Oxford University Press, 79. 

54 ob. Hornle, T. (2024). The Challenges of Designing Se- 
xual Assault Law, Current Legal Problems, Vol. XX; 9b939 
Green, S. (2022). Presuming Nonconsent to Sex in Cases 
of Incapacity and Abuse of Position. In Hdrnle, T. (ed). 
Sexual Assault Law Reform in a Comparative Perspective, 
Oxford University Press. 


30 JO@o LEgb Oo of Aoghamb AAMNZMMMddsdN, 
F086 OobsB030 NBGQMAbO of) oMbgdMOb. 


2.2. B9d04yMO3~™MMd0MMd5 


MadQMomMy AMA govegdo bLggbyomy|M yMM0- 
JMMMd9d0 AMBsbaM|MdNb BHygdoymaqmdn- 
MMdab AgRobgdob modagdHyM BhadhgMnyzdgdb 
odyoM90b.> bLajbdn Bgdoymeammodnana IAmbo- 
Bamgmds 6ndbo3gb AMBsbaM|_Ms MognbyQom 
oMAIZZ0Hb Oo ZoMoby3{gIHaM bob. bgJLM06 Oo- 
303dnMJ00M Bnbs@os@gds, MMAQMNEZ godM0- 
bshgdo oo s@M|bohabMgab MogabygBmydob 
090M9O30d0 Oo 00 gdNM BabN AMOEMIoMgmMdNb 
BoyomMgbgd0d0 (freedom-restricting), ofoedg@ 
Babmgab oMfig3g060b godM@odn (freedom- 
enhancing coercive offer®®), Bs MAMs~@ga96b my ofho 
bo9dbms6 go8909M MobbdMdnb Hgdoymemm- 
dAMMOAL BIMIMNEBZbSZb, LogodoMmMea Jdnnhbg- 
30 bodoMAMaL QBaMMbLMEBNsdn” Oo boabb~mab 
bodoMamoab OM|HMnG6d0B.® QonbdgMeb odnb 
BoZOMNNOO AM3yo3b Ba~moambghMab AbMn@sb 
OJ@abMZab Adndg@ Moogo@gd7mn AZo~Moab 
BoOosboMAQHo@ JaMyMsgngma MmsgMsBZ00b Mo- 
QN6s6b9g60b BnBo@o@ 900, MY OL DobMob bgJ- 
byomMy|YM 303dNMbL OomoHbdA@ bo.” gQonbdgMeo 
0 BBs @o@ dob, IQJIBAN LAAARB3NN©BH B{o- 
AmMd@nbofg, ,dsadyangdgmb” yEM@ Jobb, Mo- 
B56 sMsdNHN QodM|730M AMEMIoM|MdodNDS 
— Babs @o@ dob M930 of MomobHbdA@ bv, dgnmo 
AQNdN|_dS OoNM|YIMb. odNHMIEB, BQonbdgmMen 
JMs6bd909 obgnn 3MbAMoJHab domnmmodoh, 
MYIZ3 obhgyMN MosbbdMdy LagJLMs6 WvZ3o03dNMMg- 
60M ,, bogdoMabs@ HJdoyMAmmodanveo” dnohbos 


55 ab. Feinberg, J. (1986). Harm to Self. The Moral Limits of 
Criminal Law, Oxford University Press, 211-212. Green, S. 
P. (2020). Criminalizing Sex: A Unified Liberal Theory, Ox- 
ford University Press, 23. 

56 Feinberg, J. (1986). Harm to Self. The Moral Limits of Crim- 
inal Law, Oxford University Press, 233. 

57 ab. Feinberg, J. (1986). Harm to Self. The Moral Limits of 
Criminal Law, Oxford University Press. 

58 ab. dob6%edg9, 9. (2020). Fagbdo: wg306mbadg, m. wos 
B9HoMo0s, 0. (/J@.), LogbmdMa3n MosgabyRBmgodabs 
©s bgmMAgIVEEM|JoOM™MmMonL Habsomd~@ge Jodofmmymo 
@CosbsdsqaMydab 3mMdg6HoMo, bLogofno, 65. ob939 ab. 
xnd39Mnbo, 0. (2022). Labb~oab bLodofimmoalb 39frdm 
Bofagmo. Wobsdsyma s@sdnsbob Hobsomd@ga, oy- 
fab&goab Lodyofom, 214-215. 

59 ab. Feinberg, J. (1986). Harm to Self. The Moral Limits of 
Criminal Law, Oxford University Press, 231-233. 
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babbg~ab bodoMmmab AndbgdnbmBZab, dgbodo- 
dabo@, of sdoMMM|Ob Gob godmMyg6gdo0b.™ fro- 
0806 ofhogab of3b 30M JdgIEM do Lb3gob Bymo 
ZOOoJOoOMb ofhogMabMZab. 00 BNHoyMo@gd0M 
30 003030b OJMob JobHbn gdMoO Ibo, My of Mo- 
Mos6bdI@ 00, 2L93 00 AOBMIM|MdsdN MAgDdo, 
ModnB dobo.d@g oYyM, Modg3 DomamMbgMA d8o- 
bybabd3{I09M oMoo." sMordNbOAL AMEMIoMg- 
MOM AoHasVMoBNo Oo Lgdbdg Bnbs@o@ygdnb 
099300900 Aobdg MobbdmMdnb godMdM0Bb39- 
MO Oo, Agbodsdaboe@, LgJbgomyM domMoomMdbo- 
oss dNAHZIM JoMaAm babbmoab bodohMmmoab 
dIBHNgM|00d0. 9MMN BN|D@EgMIs AbIwM38gMMdo- 
dn 2MQOL MOodohromA|dymMaL obogb. dobadQZMo- 
BNVM Bnbs@os@godob, MyxZN0 LMHAMEBMMZ06M06 
ANdoMM|6NM BoydoHagM|Zd0O of oMBobgdb 
oMosbM7MH{MMZ96M06 ANdohMM|d0M, 80egMbo- 
mMaddab AMAbM |.” gb ANOB{MIs Mogbgdo@Ne 
babbmoab bodsMmmab Andb9dMs6. AgmMg Bo- 
©OZMIos, DJBEMmab gobbozsymMMg09m n6Gg6b0- 
3Md0dQ vdobZgNM|Ob yAMo@M|]Odob, JNVbIMo300 
NBabs, BAHs@os@go9 Mogabygamygodoab dgddmy- 
Mod3Nd, MY, ofMo.% Logo AMbodMgd0 yAMo@M|dob 
dd0b3gNM Ob OoBohhomydyzmab AndoMM AdMyb- 
39mMmMdnb bogaMmgdsdg, Bab dgdmy@Qm Jg- 
bodmgdmMmdod9, MMO gbLsB 8NMN 09 bLAgYZoBoNb 
BoHn8yzMo300M oMB|Zb bobyM3gm JAgawgeab.™” 
Babs @o@gdob, MMIAQMNE oMoboboMdagmm 
AOZMIOM|Md9dN AYME oMvdnvbHb BngdoMmM |b» 
os MMAQMNE Dabo AMEMIoMgMdOb B0905Md9- 
bgd0b dgbodmgdmmdob BMoOnb, FRMM BfMbo- 
MO BNOZMIs LJaMeo gods babb~ab bodoMmmab 
dndGygdabMgab, = Mo@g6 obg9m OMMb yyAMo- 


60 0939: 253. 

61 09930 8@SdN560 M535C 09gnd60b L630 s@sdnsbb yaHgm 
BEEMIBoM|ModDL 38nfAMd]70b Cos 09dEJa JdL3~MoGo30- 
ob g09993b dob, Bonbdgfgn 9ms6bdgdo Labbaab bsdo- 
fhomob gsdmyg6goob. ob. Feinberg, J. (1986). Harm to 
Self. The Moral Limits of Criminal Law, Oxford University 
Press, 263. 

62 xXNdoMnsbo, 0. (2020). 139-9 Bybm~moab 3mdgHHoMo Gngb- 
da: xNd3ofMaSbo, O. (f9@.), LJgbmdMa3Zn CEsbsdoymMy|on, 
agfhab&goab Lbodyofnm, 72. 

63 d06%sdg9, y. (2020). Fagbdo: wg306mbadg, Mm. @os 30- 
Hofhons, 0. (Mg@.), LdgkmdMa3zn MogabyR3ayodabs wo 
bgmMdggnbamgommonb Hobssmd~@gea dadohmymna wo- 
Bodoqagoab 3Mdg7bHofho, Logxoo, 67. 

64 ab. 93390030EMN, B., dSdQEMsd3NEMN, Bg. Cs MME, b. 
(2019). Lbobbaab Lodsmomaab 39fdm bsfomoa, Hogbo 1, 
dgMo@nsbo, 255. 

65 Feinberg, J. (1986). Harm to Self. The Moral Limits of Crim- 
inal Law, Oxford University Press, 255. 


Om) FO@o DngJBggh bgdbdg Bnbs@o@gdnb 
dNAmM|Qo0Nb BMBaGHNIM YQBM|dob LbgdbyomyM 
S8HMBMIANd. MMEMMEZ B{9IMM omnbadbo, bgJ- 
byomyYAMa ogHMbmMdnab HoGamndy Lagbab g0dm- 
y96900 Mondg bogaMmygdabmgab Oo oMo dbm- 
MMe bnsdmM36g9d0bM30b. 

MogabyBmygoab A_gddMY@o3N Dondymy|dg- 
Ma B_IMAJIAg@ Joo Bog{mMgbob ob~@g6b mobbdm- 
dab Hgd9yMEMmModnnmMdods9g Oo bodOmmmmMea 
Z0MNOQMMd0dg.% adyagodabo Oo H9doymamm- 
daMMOAb AgQobg00 FH@o AMba gL LEMMIEO 3m- 
B3MQ HIM BMHbAgIJLHab vHo~mndam, godmyg6g- 
d9mM0 adA~M OND boMabbaby Oo N6AgHba3gMb0b 
dnbgwm@30M.” goM|dM|00 Agbod~mmes abgno 
ayMb, HMA HMoHbbAMdab ZoMnN@JMModo BodMM0- 
Bomb, sdab BogomaMmns bogdg, MMAQMNE J39- 
AMM aJbgdo gobbn~myAmn. 

JohMngma bobsdoMHnMmM BMhoJHnZo 38Mm- 
o~mgdAMns LdghmdMng odddon AMbsbaM|mMdnb 
BQOHYMYMModnaMMdnb AgQobgdnbob. vdab Oo- 
DoOobHRM|Zdg9MN obgRIMMBNM gobofhgba ofM- 
b9dMob MMgMME d3ggmo, abg Mobsdg@MmMs39 
8g9MaMONO6.2 sdnb Bbs@N IAHZNBIOYM|o0 
97M-9MHA OMEMM boJd9B3, MMAQZMIE LbZo 
ALg03b boJd99dM0H QghMMo@ bogoMM3gmmb 
bobo™mbmM OvdB3gMaL YyYRMs@M]b0 JNNJBND..” 
AMboAoMMM) BbgM3IMMdIodN of NMOL domMo- 
OMdMnZ gof*MgdIMb, MMAQM<IGNE Modofomy|dy- 
MO 00YMg3960, OL GoysoHngM|0nb Oobs@ggbow 
Oodohhomygdymoab bbgymMdB] MydsaM gdgdb QBo- 
Bn39MN Oodns6ygdg9d0b 330Mb Oo bgmMAoMmy- 
mo oMdmeamnb bbZo 60d690b, MoB goydsoHaghMg- 
dab AgRobgd0b domd] 8MndDAHA_gMO bgwZd0. 
boJdg9dn, MMAQME J39gdMM oMab gobba~MyE, 
AMdoMsO]) MOonboso MoHbAMdab obogh Angm- 


66 0939: 254. 

67 0793): 

68 ab. Lojohinggmmb yt76ogbo bobsdofhmamb Lobbmob 
Lsdofhnmalb bojdgmo 39mosob go@ofy3qGomygoo N 
23-20753.-04; Lombsmab fMoambymoa bLobsdohmmmb 
go6ohg60, 26 bmgd0gfMn 2014, N 1/67-14. 9b939 ab. bo- 
bsmbmM @sdB39gmMaL L3ggnse@yMa sbgefhMada (2021). 
0530369 Ladbyomyfha doqmo@mdnbs @o bagbyomymoa 
JLIMAHogoob CosbsdsymMb] dofhrmmdbsyymyoob 
gobbmMpyagamydo, 21-23. ob939 06. 2022 Fomab sbaomo- 
da: seMgyaMa/d5303Mbab sbe3da JmMHobjd0b Lsbae- 
Om 3MsJHo30 LoJofrm3gcmmdna — sfpbgdymn g0dMH3939- 
00 Cd Bo@ogfhab gbgd0, 32-33. 

69 Lobsambm @sdB3g9m@MoabL L3ggnse@myhoa sbgofnodn. (2022). 
sefigymna/ds3d3mdab sbse3da JmMfabgd0b bsboasbm 
3M5J A035 LoJofrm3gamda — ofmbgdymmo g0dMH393900 
Cvs go@ogFMoab gbgon. 
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5939M096 (Wodofha~mgdymo 15 Bab aym) ,,69- 
SoyMAmMmdann” LdghmdMagn Zo3dNMabmMsZOb. 
BoMHoMnds, 8MMZg9MsH_M0d Dob Ohho~mn go- 
Wo oaygMgdabmgab Goyygbo, BogMsd Lobodo- 
MMMM dIB{0Mos YBMM ALIORIJN OoHodoQmaM 
(Aqgben 140). bobsdomMammb mJGIaM, goyXdo- 
Haghgd0b OodoMomygdymn 39M 0J6g0d0, myZ0 
bbgymd) gada3gyAMN 330M of go93b, obgMOL 
oMoMbgdOMOdNbL dgdMb39g3800N, Modofromydyzmb 
DMHAMIAbssQmMI|ONL baLH|Io 97906960, Md O06 
ab danMM, Hog JO6~O@M@o - "asking for it".” 
oM60d6yEN bogdab dabg@3NM, boddo BMOo- 
LMAMAIY DodoZoBdo 15 Bab gMgmMbo AMnA»o- 
Bo, 00003896 gHMbL MAMJMba Dabo ,3mMMoe@ 
AMy3Z060 LAyM@* LobodoMMmMmMb 9934390 of 
©99Y4969009 AMHosBJdNb® Oo MognbygQemydnb 
JIoHMBEMO oMZg3ggnab QoJdo. Aabn mgdam, do- 
303b Lodo 3030b BNBsoMd@]gMOOb ZoMoMob3Zo 
BODFOMOVOMOS, 00ZM00 JaLMBZab MvdvH9M]09- 
MO OF SMAMAHEODS QoydoHagM{d0b OMoME|do. 
AMbodoMamMab MJInM, Lgadbyomy|Mn 303d0MN 
ZHdoMAMIONM AMbOv, LoMv3 MMobdn dbm- 
MMO 093030 Oo Sho~mm|dVMN 2IYMRIdMEO- 
696 Oo ob9M ZNMoM|b0dN BQndBnZgMA Bnboo- 
MAOIZMOAL Qo6g930 003d38b Mvoo{g0Ma@|JoJMo. 
AMboAoMMM|]I yAMoOM|d Qo.sdobZaMo Nd0- 
9, MMI do3d38b bbgymMdB] of 8JmBoo gnNdN39- 
Fa ©d09690960 Oo oHY HobboZydgmoa 3Jmboo 
dQIMbgAMA.” BoJHa, MMI 693803b9 Ads~mo@gb, 
BOOMddByZ@Ngb bob~Mdn, boM@s3 MOobdoMg|dnNb 
oMsBoahMa DobHba of 8fMbOo, sdobmovb6, AMdo- 
MOQ) BndsnZggMo@ Dobdg dmaghon nym, Imbo- 
BohMhAMAbLMZNb bogdoMabo of oMAMAHOd, fMd 
obgM dosMoO@MdMng goM9dMdGO Lagbo gog8oh0- 
JIM{00@ AggQobLgdNBo. AQZHAB, obgm BoM]gdM<dGO 
603030b ,mobbdmMdo" 39mn@ XM 39M 0J690m- 
Ov. IMbsIoMMEMN|d Os9Z{NBMMZo goydoagMgdo 
BNdN3IMA BovHaM, bMamM Babon 39M omdmAgbs 
bogdoMaba omMdAMAH@s bgdgbab Bgdoymammodn- 
MMdab MOobs@{ggJbo@. gb oMab yz3n@yMgboa gyo- 
doMHNZ900 ADAbY, MY Mob BoMAMo@esgbb bgdJ- 


70 omamboabab fhoambyamo bobsdohmmmb bLabba@ab bo- 
dohhmaoalb bsJdgmoe 3mamggoab gobohgbo, 22 s8mMaqoa 
2021, N1/322-20. 

71 BoyBoHoyQhMyJdab damgoab shoqoatobmagoab ob. Harding, 
K. (2015). Asking for It. The Alarming Rise of Rape Culture 
— and What We Can Do About It, Da Capo Press. 

72 ommbabob Msambyma bLobsdsfhhmmmb bobbmob 
Lodofhmmalb boJdgmo 3maggoonb go6shg6o, 22 s8hMaqmoa 
2021, N1/322-20, 39f. 3-83-3.94. 


byomyYMa doMoOMds Oo, 0b939, gMHAgILHabo, 
boMo3 AL AMba@vs, LEMMI@ sbgam 8MndNHA_AM 
bodMAb 04969096 dohHAMAbssymyonb 08969- 
60 doMoOMdab Oobo@{Jbo@. 08039 bad JoGNo- 
dn 093030 (Md 16 Bab ymRNmMAYM, BMdomoo@g 
babbgab bodoMamadb s8obybnNbd{gIOMModob Oo- 
Voo~mAgoM@ds. LbgdbyomyMa domo~omonb oMbo, 
MsH6IMdy Oo HJdoyMAmMmMdanmds 80MnoM- 
JomyMa s9Mb3gdHngn@ob ofab gvegdgmod|o- 
Am ym baLbmMab LoAoMHAoMn IMMomMy|M-30(%)- 
MoasMgomyMa mmMegngnM Byx6J3amMbBoAM|Ob. 


2.3. mob6bdmbdo0 


MobbdmMdnb gmygdgbHa JoMmymoa babbmoab 
bodoMAmMabM3ZNb osMobo@Mns. JNQbI@oZ0@ 
NBAbY, MMA BoydsoHaQM|60b ©9QNBNBNSdN No- 
BLAMSabL ofhroMbgdMdoy bnNHYy3Z90NM oMPos B069- 
Magna, ab dobda AMsdMgdgan», L989, MMgM- 
MB AL AMnsdMgdo0 Lb3go Abgogb Ogmnad(’gddo, 
BoZoMNNOO - MogZgabyBmgoob 7306M6M om- 
339000(4Ab. 143). MoHLIMds, MMEMME goy830~0- 
yMgdoab moagdagymo gmgdg6ho, dob actus reus 
BoIMMNEbOZb, L939, MMEMMEB MognbAyBmgoab 
7306MHM oMZggMobM6 AndoMM|dNM, bmenm 
doMosOMdosbHH AndoMmM|dNM oMe JIdg@ JONb 
dJVDsOBZIOMMdob, ofMod9@ JoMHAMbBNbsomdmM)- 
8Mdob. BMaBabL LEMMN dg6NdZHNM obgnn @o- 
yMQo LEMMNS M|MMAAMNA Oo shoJHnggmoa 
dndgdg60M.7 = goydoHaygMygdnb W|ggRnNbaAZNdO 
MsbbdAmMdab oMoMbygdmMdab MmdagdHAM DboMg@ 
S0MAMSDM]09 B00M06393800 BMMIomyYMo@ 69- 
daLdAgMA Lgdbab Oobsdo7ZMoO BodIMEBbs@Jbo0- 
b,% Mo3 Bomdmy@sgghgmns, bmanm 8MNb_BN80 
— of MdodNHM Lb3o0, Labb~ab bodoMaAMmaDb go- 
AMy]Hgodob vdoMMngob. vdngMd Lbgnboa $060M- 
MIMMdab Ovdnvbydo oghdomy|ds MobbdmMdnb 
007690390, bManM BMHZMgHIM BMbAgdJ Lob 
0b9@39MMd0dN BNM]dND, Ob, IgLodmMmMs, gvdo- 
MaMa gb. gb MME30MN JaM@agMIo gobobb3039db 


73 ob. Green, S. P. (2020). Criminalizing Sex: A Unified 
Liberal Theory, Oxford University Press, 34-35. bb63o- 
@Cosbb635 Wosbsdsy™yomsb dndsfrmgonomM Msbbdmdob 
9omjdgb6 Hab dmJdjge@goab wnagghgbgofhgdobm3ab ob9- 
39 0b. Weigend, T. (2022). Consent and Sexual Offenses 
Germany. In Hoven E. & Weigend, T. (eds.). Consent and 
Sexual Offenses, Comparative Perspectives, Nomos, 186. 

74 ab. Green, S. P. (2020). Criminalizing Sex: A Unified Liberal 
Theory, Oxford University Press, 34-35. 
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0 OobsdoVmMy|db AHZNBIdOL H3NMMAL MZo- 
MbsdMabaMs3. 80M39M 39dMb393000 (bggby- 
omMyMa domo@mds), 8MM3q7mMMN v08H303g90b 
Ms6bdIMdnb oMoMbygdMoob, bmMaenm Agmfng 49d- 
06393000 (domog@mds) ab, MMI MobbdImdnm 
AMbas so60MMQJMMOab OodnNbgdo0, OfFomMeg- 
dgmMab bodH3NBI09MND.” 

bdoddmmab 3M6396300b 36-9 AJbq~oab Jo- 
bjOZNM, ZogdsoHayVMgdnb OgQnBNBAS obge fro- 
AMyomndgdgmn: ,bb3g0 o@vdnobab bLbgyxmM<da, 
dabo MobbdAMdnb goM]dg, LadLyomyAMn bobno- 
Mab ZgognHomyMho, sHo~myMo o6 MHomyMon dg~m- 
B930b gobbMMBNgM |Oo LbgamMOAb BHgdnbdngMa 
BoBamaDd 06 bogbob godmyg6gd0m".” 

0 O9R3NBNBNNL AnbgwM3Z;NM {goydoHngMgQdNb 
ogBamygdgmn moagJayzMA JgeMgQdgHHNo obbdM- 
dnb gofrgdg Lb3gnb bogged LadbyomyMn bobo- 
OL dgIMHIZ0. BnBa3yVMa do~MoO@mds o6 AXJofMo 
offos sVBAMI|OIMN JeM|QdIgHAHo. LEMMg@ Mobbdm- 
doo Ob, MOB IMM sOvdNsBHb sdenggb y¥QRagdob Mo- 
BbdmMdnb godB9d0b LbgAE~dGN LadbyomM|AMo@ Jg- 
oMBamMb, MobbdmMdnb 9306 bomgdab d9dmb3930d0 
39 Zo0MOQdIMN bE Jd. AgbygngMb bgdbyomy- 
fa odo. s@odnosbab bbggmMa bagmMdAggbIOgE@MND 
bbgnbmgoab oJvd@g, bo60d MobbdMdoe of 946900, 
VgoHob36gmoab ofbgdmdoab d9dMb3930dN Mo3d9- 
303900b Boe OJd9qM]d0 NL8Mdo, bMEM Mobbdm- 
dab g00B90b 8Mghgb6dNo 39MoM gJbgdo, gohan 
00 dgIMHZgZNbo, MME Ly MobbdMdodbg YoMoab 
MJBab Anyjbg@sZ0@, goghdgma@o dab bbgymd] 
bggbgomyMon B9dMJdI@ Ido. NoHLAMdy Mob yHOo 
BoLO]I38O]b AM|QE 8hMMEBgbb, OobygdN@06 Mob- 
—906N900009, N69 MdO]g d9dMb3930dN JAQ@|00 
B9OS0J3IZ0 doMoOMdo@. 

doMsOMdnM AQobbodBm3MyAmMn  y|oydsowny- 
Mgd0b BoMoONZdIo domo ZgoZMEBIM |oAMN 
bbgo@obb30 aAyMAL|MNIERNgOdN Oo Dob, 8hMoJH0- 
SIMO, FIM 30093 JOMdZN0H Ob J3Zgybg00B, 
boMoB ZgoydsoHayVMgd0b WggRNBNBAS Mobbdm- 
dab oMoMbygdMdNM CNn@ bbab 606 Mgg_MMdNnM- 
©, BoM IMMab oMbsb60dHoZnw BgMIdHN0” Oo 
nbamoaba/agembo.” 


75 0939: 34. 

76 Jommes dadofm do~sw@mdabs Ws mxXSbdn doqmo@mdnb 
393960GNALs Cos 9M339MNbL Agbsbg9d 93MM30b Loogmb 
36396300. ab. dDamamgoymEM odyemby: <https://matsne. 
gov.ge/ka/document/view/3789678?publication=0> 

77 ab. Hornle, T. (2024). The Challenges of Designing Sexual 
Assault Law, Current Legal Problems, Vol. XX. 

78 See Smith, O. (2018). Rape Trials in England and Wales 


8oMo@ONZINL GO_VZMBLAM|IBAs boghMmsdm- 

Mabm babbmoab bodohMmnab PHMndg7bomgd00 

@onbygb mAab 3mMbagdLHg0d0 ho~gbomn bad- 

byomyMa dsmMoomMdab bodshmmy|dMnZgN J930- 

bgdnbob.” vdob 4MB3N06900M AM3y30 LAMbLO]- 

Mgnb bobodoMHAmMmb 2003 Mab boJdg,% boMoveB 

bobosdoMMMmd VZnN@_M]LSO DoMAn3Z0 BofhModo- 

30 BoyQdoHayVMgdabo goo3MnGoZo, MMAQMNB ym- 

39MMZ0b 39M AMNBogb ODob, Mo3y Lob.d@3N~M)- 

dN AMbOds, JDIM|IQ0@ LagdbyomyYMa ogqmMbMIno 
0d73ZIM MAQOMODd. bobodoMMMMd OoMM3930 

ModsOZnbo ZoydoHaygMgdab 9MMgHdMdN~M|dN0- 

Ba godmdagdab gvdm, MMAgmnLZ MognbM—mMgd9- 

Mav LbgAgMd] Bndsa3yAMhn Oodnv6ygdgoab 330mnn 

@o of AM|dL Abg@ZgMModydN LH|AM LAMM, 

bo@o3 oMoghMon Lbgo IH30B3909M|O0 Agndeng- 

do BbsOYMRB@ b, MY Ms AMbOo Lnbsd@3gamgy- 
do. LAMobd_MBsabL LobodoMMEMmM| BamMnM_dgmMN 
boJdnb 490098 30M]93 oM|AAMMBaM Lb3go go@o- 

By3zghmamgds godMNAAoHo MydNHgMAb, dmMEMeom- 

30b, LEAMZ039NNL Ovo LbgoMo BN6ooMdM]7Z Oo 

bobgmdbngmb dbMn@b, 08039 9Meydg6HHg00M, 

SOdDNSHNL BQByRHOodQHAAMA YQmMgdgd0b Woh- 

M3939 OooWZnbo.* LH>Mobd_MBgOb LobodoMamMm 

WoMMZQZob MoyO@sIhb bogoMmZgmmboes, my 

obgmn boMAgen dgZN@os, MsOZg06 Jofomym boab- 

bmab bodoMMmMoab DJoMMMIAbosgmgododn gb 
babggdgMo 8MMdEM |doo, Bg6@|gM|AMN B3M9MBdg- 

6900 8AMZRMMMg|ob Oo IMbosdsMMmM|gOb dgom- 

bs Od MONMAGN 9f3M Bods @oMn. bogMMosdmmabmM 

bodoMamoab NbLHMYRIQHH]0N@oH, ob939, om- 
bo60d6og00 CEDAW 3mdnggha, dabo 2008 Bab 

BoOoHby39hNM]00 Tayag Vertido v. Philippines, 

boM@o3 3MdNHIHIo gg6agM|EN BMYMBAQHg0NM 

BIMJHMAMA BoMMMAIAbLSSIM|O. Oo ZQoydo*0- 

yMgdnb 8MaDAHARMA Bo9Ms@NZdo sModnsbab 

4¥Qmgdgd00b OoMM3Z930@ DonAboao. 
Observing Justice and Rethinking Rape Myths, Palgrave 
Macmillan. 

79 E.g. see PROSECUTOR V DRAGOLJUB KUNARAC Appeal 
Judgement, 12 June 2002; Katanga Judgment. THE PROS- 
ECUTOR v. GERMAIN KATANGA, No.: ICC-01/04-01/07 
Date: 7 March 2014; The Prosecutor v. Dominic Ongwen 
(2021), ICC-02/04-01/15. 

80 M.C. v. Bulgaria (Application no. 39272/98) 04/03/2004. 

81 See 1.G. v. Moldova (Application no. 53519/07), 15.03. 
2012; Y. v. SLOVENIA (Application no. 41107/10), 
28.08.2015; I.C. v. Romania (Application no. 36934/08), 
24.08.2016; C.A.S. and C.S. v. Romania — 26692/05 30.03. 
2012; M.G.C. v. Romania (appl. 61495), 11. 15. 03. 2016; 


E.B. v. Romania (appl. 49089/10), 19.03.2019. 
82 Tayag Vertido v. Philippines CEDAW/C/46/D/18/2008. 
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S0OJHO, sModNobab YQBM|{doMo Mov_Bgonb 
bogMMosdIMMabmM bodoMhMmMoaL Mobobds@, Bo~m- 
bobo@ 0339909 dJIM|I{N AOEMIoM|Mds, MMA 
BoDsoHaVMgoab ohhroymZgmnbImMd3y3ggmmds s@o- 
dnosbab BxVHOosdgVHH|AMO VQM dN MOoMM39300. 

BoDsoHaVM|0do MNG JIIMb39g30dN Wo 3M- 
BH_ILAGN Gohdms@{ggbb BIHMEBZN@AL Oo o@o- 
dnsbyMMdab GBnbsomd@|R IANdoMMYMN o- 
Bodoqgmgodb. ob939, Jghbodsdnbn Bndbabs Oo 
AMAagAL oMbgdmodnbob ab Jdbab Bvdgdnb Jg- 
DOZIHEMModob. ghMM-ghMmN AndgdN aDObo, my 
MomMd J00397M369096 dob jus cogens BmMMdob, 
bEMMIO gboov.® 

066dMo00b GMCICTIGN 

BoDsoHoQVMgo00b MoHbAMdnb ohMMoMbygdmdnM 
DIBZMALMBZNL bogahMM M|AQMMIAs AMs30~M J39- 
Yyobsdn QgoHoMOd, dom IMMaAbLoo: odd-ab ModO@g- 
6009 Jhon, CNN OhndobgNN, BgMIDoHOo, gb- 
8069m0, 039@9NN, Ovbav, ODLMsHO@Noe Oo Lb3o. 
AMoZ{0MN ogZo@gdaAMaA HaJbHa dgndQVdoZgb wo 
693MNB ANDE@NBSMhg) 8MM|IJHQ0No LbZgo@obb3o 
33™930M B39HHM]76dN MobbAMdnb oMbab gobo- 
8900. 

bdgbmdMag 8969gMoBNsbM6 MoZo03d0M9J- 
60M HMosHbAMAAL AMoZoMN {B90 OovgMMB3@o. 
30986 ,Bo30M09@9380" Oo ,3Md76030300b" 
IMOIMIJONS YyZgMod) Bo38MBamgdymo. sofM- 
39MN oJBQHAL og9MgJob OodoMomydymab 3g- 
MbL39dH03009 Oo Dob 9EMg0g90d9,"% AMo3ZgoMNo, 
dob Ms FEOM@v, HMMM AMdomMoagb Ms 9gMBbo - 
AMIM|Z6HH 7M. 3MdQVGaZv30Nb MA9MMaALMZNL 
30 0600369MM306n0, AMdo~Mo@Jd MmamMM B{o- 
naM AboMiab MobHbbdMdbys.® of AMoZo0MNo, MMA 
Ms6bdMdy MoagIJHAMo@ ayMb goBbo@g|gdymo, 
Mo@go6 AbMmmMe sdnb 49098 oMab B9d0@o- 
MAmyma bagbyomyMa Agbgd0. myxZ3N sobnqM 
SOddNHMH AMdomMoa) Ladbyomy|yM 3o03d0Mb 
MoosdyoM]Ob, MoO@3Qo6 Bonbon goHBMobZ0 goy9do- 
HaVM|o000, HMMM BMLA BoJHQdI omdAMAGHO)o, 
MMI AboM) Hobsbdos yMRams Doboob bgdbdg, 
gb goysoHayVMgdo ofPos ,,6089Mm0bLbId930" MgQm- 


83 Eriksson, M. (2010). Defining Rape, Emerging Obligations 
for States under International Law? Kallered. 

84 08 mMIMMoAb AbsMesdggfnns 39fMs OgfagqbLmbo. ab. Sex 
and Sensibility. The Meaning of Sexual Consent. In Hérnle 
T. (ed), Sexual Assault Law Reform in a Comparative Per- 
spective, Oxford University Press, 36 

85 00 MIMMaNL dboMesdggMyJ00 sfMoasb: T. Hdrnle and S. 
Green. ab. Hornle, T. (ed), Sexual Assault Law Reform ina 
Comparative Perspective, Oxford University Press. 


Moaab Bdabg@3ZnM. 3Mdy7GaZv0300b M|MMaNDb Go- 
bjJM3NM 30, OobsoON YOOo OYMb, MoMeob bggb- 
M56 Oo303d0MJ002M Mob6bdMdo MdagdIHAMoO 
BBO9OJOIMN oF yMaagy.* 

nOdsggmoabbdg3gn M|gMMaNb“ g9fMM-gMMN JAbo- 
MovsdggMons vdgha3ggemn AgBbagMo 3. dgMeg~m- 
bm6o0, dabo AMogoMa BhAANZo 3MdQH030300b 
MIMMAAbS BagdoMmM|Jdo0 Bob ym3gmnbdmd33g- 
mmodob, 0b939, 03MNH0390b 80ggMBsmndadb Jo- 
mg6006 dndohMMg|00M, NDob, MMI Jomoab Hygdob 
— 8fmbogb bgdbo, nJod@g of gbcOmModo bobgm- 
060gQM, bobod gb QZo0Hob369M ofJHngMo@ Oo 
bdvsdomMay of NGYZAb vdnb Agbobge.” 3hHahNZ0 
dnQdsMMIQ00 89MLMBsmyYMA o3HMbMdnnb Jg- 
BMYOZobo3, MMA sobaAMMdd3 Bobo BobOMN 
Od 3804030 JHOo LE3gb bobgmdbngmd.* 

MsHbdIMdab 3MdZHnZo0B3NNL M|AMMAs Zgobo- 
BnoMgdgMa MoO@go6 s@ovdnsbn Mob BaJMmob 
bbgobonMo@ 39M gob@gJd0 BHmMdnm~mn, gb do- 
©gMdo babb~mab bodoMMmab JAndbgdnbMZNb 
Yy3g9modg LEMMoavs. 

BM{sO0O, MoHbAMdab AMO QMO WoZ03- 
dahMgd0M BhadnZgamM d9g60d36900 MOogMMZg@d, 
dom dMMab ombsbndbo3gno &. 80~dgMab Jg- 
60036900, MMAM|b0B LggLb AbofMggdb ImMoab 
MdZNLIBQoMn AMMod3oM03900M ZobboBm3Mo3b 
©@os bgdbyomyha domog@mdnb bo306Mb6d@90- 
MM OVBabaABaAAL vd{goMo@ Ahodmysmndgbo 
doshbo. bEMMo.? y3gg9mos 8MoJhoggma 38Mm- 
OM dab Andgdo@, MMAQMNEY goysohogMgd0b 
BIMdN|QOSL Oo AbsSo{MEOQdob sb—Mo3Zb Mo3b, 
S8HMMAbL ,MobbdmMdnb“ AMO MN AnohbOo, Mo 
Mods BobodooMgdgMn. 8hMMd~M|Is LgJbaLAAMO 
ZIMADDMss Oo oF3 Jab GagM AQIMMog0d0909m0 
OJBNGNBO 096900 806090 obg9M BAMHYModo. 
Mo6bdmMdob AMaEgmabL AJIMmMJdnL EMMb Oo 
BoMhoM|MyYMoO of YOOo O0g303N6y@gb, |Mmd 
BDHOQMAMN LHAM|MAHaAdZbNbY Mod BoyxdoHng- 
M900b DamMgd0b 6nb0MdOIZ OMIMMoo o09R30- 
mgogmo. 
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Theory, Oxford University Press, 26. 

87 Bergelson, V. (2022). Sex and Sensibility. The Meaning 
of Sexual Consent. In Hérnle T. (ed), Sexual Assault Law 
Reform in a Comparative Perspective, Oxford University 
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Consent, negotiation and freedom to negotiate. In Reed, 
A. & Bohlander, M. Consent Domestic and Comparative 
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“LAW AND WORLD“ 


No means No vs Yes means Yes 

oho" IMe@E gma 

oMLIOMOL = MobbAMdnb BMMAQMNM|dN0b 
MAN AME gan: ,ofo BNdHoZb ofhob“ Oo ,dbMm- 
MMO 30 BndHogb gob“. MMnZ9 AMON gQov3- 
MahaggeymMoas. ,oMo" AMaEgmN daMaAns@sO 
BosMaGHaZgoyMas ohroymgmnbIMdABsgmmdnb 
g00M.?° BMaBabL dg6nd3Z60M, gb AMO|JMN Z{oz- 
80HNgZM|OAL oMJoVM AMEOQMDL 3go3b, MoM|o6 
badbMo6 MOoZ03dNMgdNM YoMab MJdo — ,,oMo* 
Msdohjd0M doMoomMdnb godmMy96900M gvbo0- 
doMg700." 0b939 JOO@o OM|JZ0b, MMI ,,ofho“ Om- 
CIM, MMAQMNE OoohMromgdyzmMaL{6 odJwo- 
VMAMdob ambmgb, ofhomy ,g03g9dgd0b" (tonic 
immobility) 898Mb3930b,” MobsgB MosbsdgofMm- 
39 d9BH0g9MJ09 DNQMAM|OL bMEmMdg dsmoom- 
OMnZN goy~doHhaygMgdab oMoym3gmnbdmd_E3g- 
mmodab bohi3g96gdmo@,” of909@ ydIBQMmdnb 
3mob039M 4gdMb3gggOL9G_ 39M JI3M03@g00." 
rMo AM@EIMb o3hMnhn390965 d3gmn Bowgm- 
dob AgboMARbgdnLMZNb, Bg9MdMEa, MovdofMo- 
MgdgIMaLMZNL AHZNB_AL }™ZaMMaL Mozoab- 
MgdaLMBZNb, MMI Bob goboBg00 BMMIANM Yomo 
JOOo MAIZo0b LggbdI.% BMaAGNZo LodoMMmmon- 
60s, Ms@Zgob ,oMro” AM@gmn Jgdbob Omyo- 
9M Bno@ogb dggmna Bofhodagab dgboMhAyb9- 
dobMZNb, MMI OJdAMN MobbdAMdnb BHndoboo. 
730 AMEgmMN AboMg90b 99706900, MMA, Lobod 
B0dmnby90 bgdbygomyM JBg3gob, F6@o OoMbGy- 
69, MMB AQMMg AboMybseB baMbL gb, BNGsom- 
0098 9090Mb63930dN, doMoOMdss Oo MoNbsgon. 
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93 ab. Moller, A., Sondergaard, H.P. & Helstrém, L. (2017). Tonic 
immobility during sexual assault: A common reaction pre- 
dicting post-traumatic stress disorder and severe depres- 
sion, Acta Obstetricia et Gynecologica Scandinavica; de Heer 
B. A. & Jones, L. C. (2023). ‘Tonic Immobility as a Defensive 
Trauma Response to Rape: Bridging Public Health and Law’ 
Violence Against Women. 
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eral Theory, Oxford University Press, 81. 

95 Torenz, R. (2021). The Politics of Affirmative Consent: 
Considerations from a Gender and Sexuality Studies Per- 
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130° OM@OQMa 

danhbg30, MMA ,Z30" AMaEgmMb bogvbdobom- 
MgIOMM BVHJBoo ofZb.% aga babbq~ab bodo- 
MamMaL dndsbHydnbMZaboZ VBMM gobo0g900 3m6- 
BIQRLN” Oo BoyJdsohagMgd0b AboMmsdggm 
bagbomb off dgNBo3Zb, MMBMMB gb ,oMs" OMO@gJ- 
mob 0990Mb3930dnNo. 

739 IMOJIM’B gogMaGaggogmoo Lbgo@ob- 
b3g0 3yMbaM, dom IMMab, ym3gmnbdmdEB3gmm- 
daLMBZaL Oo NBAIM3g9MbLMBsmyAM AMMNgMMM- 
0d babAN gon@MonbygdabmgZob. 

SMbsbNdHo3Zg00, MMI ,30" AMOQMb IB o0B- 
/ah039096 goysoHngMQd0b Bamnb JAboM@o- 
gamMabmgob. 3g9MdmM@, 00 Bomnb JAboMm@o- 
ggMabnmgob, MMA MaMIJMb {gogdsoHnyMhMgdo 
AbsM]9O0b IMMab oMroboMb6oOM 3Mdy7HnZoB00b 
B00M bEO|do, MsdNZ Jomg|godb gOJgdomM OMoma.”® 
gb BMAGDNZd sMoo ZobodBooMygdgEMN, Ms—O{Bob Mo- 
BHAMSAb ohhoMbygdMdnM QMMAQMAM|OAMN {o- 
Wo oaygMygdab OARNbNBANb AgdHymMdnbgeo ab 30 
oss, MMI Jvbsd@Q 306Mb0 dy6EmMsZ060 nym, 
500NHg90b 9MMIvHgMadL 3MdAGoZoB00b of gb- 
AMOSM Od Zd730HNVMIO03 vdNHMIA bEIJOMm@s, 
oM909O MMEMMEB yZgMo obo~mn BMMABNb Bodo- 
Bo, 08 B3MaM|dnb dndsb0B Nboo, HMI bomJdg- 
MO 9QBMM HADDoMM MAIZo0b, MMI Moy s~@mMy nB- 
BmMMaM|0AM OYM LoBMgoe@mg|obnb AbMn@b Oo 
LMBNEM_M BMMISO OJB30, OM|L gb Anbomgdn 
Md OS SDL BMMANbL obo~mn QmMMAXMAM|JdNM 
039Mg0b. 

730 BMEOEIMbL oB3hMHN39096 3MdBOZ0RB00b 
9M0 bHsHOoMmHab MowMegb6Ob M3ZomMbodMo0- 
bam 3, MMBS sMvdNHgd0b Agbod~my|dmmdgon 
bbgo@obb3g0600MNe,” ob939 AboMgMs vdbm- 


96 1730 AMEJMaAL dadshMM 3MNGn30 BdMN01J39 00 M30- 
MbLsbhabomes, fomd ob MFgomyMse sym AMhobsy of 
B3GM ab fho~gob ab 33053 sgmMmeBbangob 394 Mmbmr- 
BoHoyam 36gd90b g9g6egMb] Co LagJbyommMdosty. ob. 
Torenz, R. (2021). The Politics of Affirmative Consent: 
Considerations from a Gender and Sexuality Studies 
Perspective. German Law Journal., 2(5), 719, 721, 725. 

97 Valentiner, D-S. (2021). The Human Right to Sexual Auton- 
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98 Torenz, R. (2021). The Politics of Affirmative Consent: Con- 
siderations from a Gender and Sexuality Studies Perspec- 
tive. German Law Journal., 2(5), 721; Lockwood Harris, K. 
(2018). Yes means yes and no means no, but both these 
mantras needto go: communication myths in consent edu- 
cation and anti-rape activism, Journal of Applied Communi- 
catiob Researcher, vol. 46(2), 159. 

99 Lockwood Harris, K. (2018). Yes means yes and no means 
no, but both these mantras need to go: communication 


“LAW AND WORLD“ 


MIDIMN OoZoMMQoyMg|os — sJHoVMO {vdm- 
bogm6 mobbdmds bggbdg, MMBs AMBbosbaMy|b 
Agbod~mms sobagMMds VZO@ME@ Jb." BhaHNZ0b 
bodobgbMo@ Yy6@o aM3go0b, MMI BMbHgdbHb 
oJ3b dbndZ6gmMMdy, MY oMdNsbgd0 JQMMdIo- 
BaMb 0890069096, Mo F6Q@om, abgmn 6nd6g00m, 
MMAQMNE AgbodmMmMs bbgob of gbdMea gb, gb 
Modd 30" AMOIJMAN ZoB709MN BoydohayMgoab 
BMAdoMZab OofhM3Z930."" 306MBOb dadoboo bgJ- 
LxoMYMN QZILIMYoHoBZanb off -©vd3g900, LoMoGB 
VIoHobg6g@Mb v@gamo of) 8fMBo, JdJ@]Oo Bo- 
Wo HaVMQdoO of dAQRobOgJoo. gGoWogoMogoymo 
3M00NG9EMnNdgd0L{06 ©v03030 d9Jo60ddN mens 
rea-3 oMab. 

boggmabbdms b. gMabaAb AMbodMydo0, Mmd 
130 MOQ BQdOQM|M LoIM|AMmndgdb d~mg- 
3b, VBAMNLZNMEO)O0 Ov933NOM|JO9E odMb, fmMd 
HanJmMb Joma ymggmmsab 8obnNgMnv, bmmmM 
bggboab BvdMABYy{ZO0@ 30 YMEgMMBAL DodoZ0- 
BO B393MNBgbs. gh Amagmn Lgdgbab Imbobo- 
mggOb 9906900 — my Lggbo gnb6@o, d0dn6 mJ30 
3009B." BMNHL ZgoydohagMgdnb ym3gmnbdmd- 
BZIMMOAL MosZNGob vByamgdab gdo@ Doohbo, 
9jfm0 dbfMng, actus reus-ab 093M0 badyRoBNNM 
go6g9M0' Oo mens rea-b BMbaghyAMN JIZ@M<IdOab 
LArBHOoMHNM gobHbodm3Mo.™ MMO gbo3 s@od0- 
6b aMbaZM {EN MBAQHs of3b Mobbdmdody, gb 
J@Oos g0MMnBZbs3@gb babbmab bodoMmmoab 
Bobgbabd{IOMMdob. sdobMob6, YO@o aM 3b, 
MMA domnsb obE™MM Oo NbH_IMs]MLMBs~my|M 
YAMaIMHMMdodN LgdbMsH Ov303dNMJ0NM o- 
BHAMSab oMobN BYMMIs Ov Hndsb6N oMbgdmMdb. 


myths in consent education and anti-rape activism, Jour- 
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Reform in a Comparative Perspective, Oxford University 
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Green, S. (2022). Presuming Nonconsent to Sex in Cases 
of Incapacity and Abuse of Position. In Hdrnle, T. (ed). 
Sexual Assault Law Reform in a Comparative Perspecti- 
ve, Oxford University Press, 87. 90 stMb atasm90b wo 
3MdNBoZ0G00L M|gMMoasb 996bd9700 06939 b9e@gmMb30. 
ab. Nedelsky, J. (2012). Law's Relations: A Relational Theo- 
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101 
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104 


S00GMI Myx30 obg9M JAMaQMMMOdN MsbbdmMdys 
bo@om gob@eo, mens rea 0J69d0 BoM, Monbo- 
5Mb M9 ofo Ob, 3063 dgEM@MIo ©o9d30 M06bdm- 
dab gvg90000. 

3Md7GnZ0300b M|MMaNL Oo odobMob_ ,,30“ 
AMEgmaL AboMaOsdgghnas damsmegma’ Mm- 
AIM BJIMM ombadHAM B3MaGHnZgab MOobod- 
mM 30, Md ,,30“ AM~@gmn Ladbab go@ogoMdg- 
d9M BhMNGNBoMoad]obob 06393), ,30° AM@gmoab 
3IMBAgQdILHARoM|IM AMaEgEDb AFgMb AboMb, Mo 
3IMBAgdLHab BbgM3gMMd0dN DNM|QdNM, domo- 
6 b8930R3039M 4g9dMb39390dN BodMMaBZbo38b 
Bobgbabd{gIOMMdob s8obaVM B8oHMHBbOMMMB 
badbgomyhn 303dnhMabmgob.$ offre” IAme@g- 
MbLg6 go6bb303900M, gb 3QMM 3nbMM J9d- 
639390) Bo3M39IMM@|JdOs Oo 306MH0 0o6bdm- 
dab IMBaHAAM QMMAQMaAM Ob OsgdyoMgds.” 
SMbSHNdHoZ00, MMA MoHbAMdnb 3mbAgdJbHa- 
OMIM Boggdoo AboM@ogghamn bHoddmMmab 
3M6396300MB. 

0 HZoMbodMiabam LonbH|gMgLMs 43907- 
Ma AMEOEgMNEB, MMAQMNE MobbAMdosb 3mdnb0- 
39300M ZobdIoMHo3gb -— bawYy3NM v6 JAg~m@|Qd0NM 
@o, 0b939, Lb3g0 B9dNLdN|MN QMMINM. 346Mb0b 
HAILGo bn dyZo — , MobbdmMdo" boghMAME ofhos 
Bobbg6900 Mo bggbgomM|M oJHdn AMBobaMg- 
MOOL BQgdoyMAmMmMdanmMdosdyo bodgobdo, gboo 
BogsodoyMgonb actus reus 9mMgdgHH0. BQdoym- 
QBMMdNMMOs AQgbodMmMs BdIMabosmmb 3gMdo- 
MYAMsO 06 oMo3gghMdomMYMo@ Wo BgdNLdNgMN 
QMMINM. 346MBOb BoHdoMHgd0M dofromdy] Oo- 
yMobmdom, 033mg93Mg900 bodb Yb30096, fmd 
d3g@gMN AMeEgan sndMa~|any.' ab 3mMdy60- 
39800L Ovo 60Z9MbLbIAIZN MobbdAmdnb bnbmg- 
Bo!” BoH3399M BMBAgILHQ0dN Jo~oab ds8obo- 
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“LAW AND WORLD“ 


WMMdo LgdbgzomMy|M ogHMbMAns@oo JoAbgge0. 
008M, 0389O9M 3Bo6MbBab ZoHbdoMAgdamo0 
dofhomnb JAnbgm@3:NM, Aodnbgd9mM B8oMH6b0m- 
Mb LaggbgoMYM 89HgHMoBO oMos Boyxd3oH0- 
JM." 

3M07GnZ0300b M|gMMoaAb 3N~|~|g3 JIMMN Jbo- 
MosdggMoas &. 8oMMbEHy, MYIZ0 babb~moab bo- 
doMomoab ultima ratio 8MN6B080b Bbg@3gmm- 
d0dN daM|dNM Ob AboMb AFgMb 3MdQGoZ0B00b 
BIMISHVE ,,oMo“ AMOJMb." Bo6bb6303900 Aboo, 
(Md M7Z0 30“ IMO Jmnb Babg@30M Lagbab bo- 
OMBy9090@9 oYBNM|dIMoEO BFaM@Jdo AJgMMg 
SOddNHALZH oJHagMa Mosb6bdAMdy, ,ofMo“ Om- 
OJmMabMBZab 8obaAVRMMds Mobbdmdnb Hadsbov 
bad®yzoB00d0, MMAQMNEB offyo Oododnbgdgmm0. 
My 80M/MBo0, Igbod~my|dmmdnab AnyVbg@vo300, Joho 
oM MAZ0, LadLJoMYMA 3gHDHMoBAS goydoHNy- 
M7000 of AQRBob@g|ods."" gh AM@JmMN oMnofng- 
dyMOo BgMIDoHANL baLb~ab bodoMMmaL Zo- 
BMBA~@gJdmMMonM (9bg39, I3ZgNBoMAS™), Lo@oG 
BogsoHaVMgd0b OJRNBNBA® BMMIdAMaM]O7- 
Mos, MMBMMEY s@osdnsbab sdZ30Mo YoMoab Any- 
bjJM@o30@™ badgbob bodMBygd0.% vd@g6o@, oA 
AMaOJMaN, yohab MJdab HZ3nMMN OodofPommgy- 


OVMBJo BZoOoobomn. &. 8aMMBbBEND bad JoGNo- 
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ny. In Hoven E. & Weigend, T. (eds.). Consent and Sexual 
Offenses, Comparative Perspectives, Nomos, 189-90. 
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Scheidegger, N. (2022). Switzerland. In Hoven E. & 
Weigend, T. (eds.). Consent and Sexual Offenses, 
Comparative Perspectives, Nomos, 271. 

Ob my Msde@gbse@ sd3ofho aym yYofha AMHA@gJds 
moagJeaho (©sd330M390MmoabL 39b394JG030@06 
Mmdgmng bLoJdab 3yfbLdns frrgamgz064yhho gRoJ&goob 
momdsb9. Weigend, T. (2022). Consent and Sexual 
Offenses Germany. In Hoven E. & Weigend, T. (eds.). Con- 
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don, MMAQMEB Bgdab OsdMMEey7639EM0 of oMoab, 
yomMab nmgJdab H|ZaMMabL Oodofromydyzmd] {go- 
OIMAHodN 8MMOdEM Ib 39M bgmMo3b NDobMb 
dgm@oMJ60M, MY Modbgmos bobsgmn Jgndag- 
dds MosggabMMb AgmMMg AboMgb."© 39M 3nmyY380, 
md gh AM@|JMN oMoyMmgmnbdMIB3gmN Mo 
S00GMI BARON, BaM_dIgHgL, MMA ggMdobonb 
bb3-2M 093MN LAD ZIBNS BoHbodM3ZM ya, bo- 
dB JoMaL MJdo of Q30EMgjdo OodoMomMy|dymb, 
dom AMMabos VABQMONbLY Oo Modvdnbgdgm0 
gohgdmMgd0900b 49dMb393900."” MYIBo, bNddm- 
myh Cembgdg, 08 dggm, oMgogm bHaM|gmMpn39- 
Ob omgndgob, MMI VohMn MobbdMdnb BHndobno, 
SMBNdHAMAY 30 Agbod™MmMo 493M Lad AB0dO, 
ZIMHIMYMA BoJg@mmab AmbAmdaMm, Lgagbbo 
Od ZogdsoHogM|Zo0ob IMMab BMZ0MN 0bg3 Bodo- 
mmb." danygdghgb, my mens rea LdAvboOoMAn 
aAbgmO bgbHN aJHgdo, MMBMMNEB BIMBsHOdNo. 
s00GM| ,,30" AMOEJmMaM QMMAQMAM |dgENN 30- 
BMBAD|IOMMdy VRBMM AMbobMBno. of3g9 ombo- 
Badbogns, MMA |gb@|M|MN Mobosdoymy|dnb 
8M9JHOZIMIS Bo600MH9000 ofigg6o Labb~mob 
bodoMamMab oMoggnambab@nabagMs@ gvdmy9- 
B900b Hg6O@96B09d0. Dogomnmo@, gg5a@gMNb 
Bndbam AZ8EgMModnb DJnQbg@oZ0O, BoJdob 
SAMZMBNM|OAM ABBZM]JMMdv@ JAggQobgdo0;"” 
SMd-QoHomyMa OobMAmds s9MAbaMMn Jomoab 
MMmeMME Aggymg|dMaga dsmo@mMds;”? adymg- 
daMN JMMBaHQbabLS Oo goydoHayghMygdnb Abyd7- 
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“LAW AND WORLD“ 


Jo@ Oobso ,Msobab dgJd6ab“ bobgmnm Oo v.d." 
S0NOMA LobgMZgIMBos obgmn 0b6Hg8MgAo0R0- 
goab bmyMo@ 8Mg9396300b BndbaM Zo6mMbab 
039BM0 BNO|{MIo, MMI My Ladba gnb@v, mJ30 
dab dgbobgd. bmanm Agmfg AboMabmBZab odab 
BabobboM AgmymModnbgdbo0, MMA Jomob bbgyma 
bgmdgybgdgmns NJvd@g, bobsd Bgdob of Mo- 
BMNZbL, LodoOMAMNBHNd. Z06s@gmn 4936N09MN 
6og9MLbAAZN MobbdAmdab AbmMeEnmea domnvb 
sb~mM YANMAQZMMMOdsdN Oo ohodsgbIHMo3N0gH 
badbgomyM J3g3909 M0d3900b gmovbbdgbv0." 
dobM06, MMOJQLSB LagILdD BoB9d9M H9d0MN- 
3009 3bo90MMOM, oJ AdMEMMa 3gMdomndgd7- 
mo ,30" of 2BQMNLbAQO». ,,30“ AgbodmydgmMnNo 
BOIMNHIHMbL LbZgo@obbZ0 HndbaM, MME bE 
gb 60d6960 s89MAbaMMygdaLMZab bHosBbMdNo, 
8MMdM]I of NJdHQ0. MMBo o@o0dN06bgd0 
JMMIsBQHNaLMZNbL XRBZbMbO oMnb, oJ AQH0 do- 
MabbAgZNbL gobg3Z800 LogahMM MoHbdAMd0dN Oo- 
boMbdQH90mMoo. 


3. Mens rea — J3INIL0N 
dMCIMNb dNId0d0 


BoVsoHaVMQoaL odZMdoMmo3n M|gRMMINM|- 
d9mM BZo6MbgdNb AnbgwoZNM, goygdoHaQMgd0b 
bydagJbgMa JQd0~@ggHmMmonb (mens rea) MMO 
JAMNMSON GNOZMIs Ov033N@O@MO@ds. MhMngg Im- 
OIMN SOMLMdMNZO JMONv,'? MoM@go6 LagdJLmob 
©o0303dNMJONM BZMAVHoZv3OAL® Oo gofMgdMg- 
dab omgdab AgQobgdo BMBagMAMN s@vdnobOb 
(reasonable person) 39Mb3g9JHn30@06 beogos. . 
80MZIMb AQgbodMMy 403037M3Z6MM 3o060@nb,o- 
AQMnZOb BDMgaghMMn Adon Oo nbamaba/yjgm- 
bo, bmanm Agmhg 4389Qb - D3g9@gm0." OdNb 


121 = 9b939 96. aIBIEMADS, M. (2022). SsaMgboab Losobybmeo 
NGHadyM 39MHbomMb] sygamygdgma AmeghMngo0M 
domoe@mdal 3hadnbsemnt joo. 3y@ 306MB oy Gob30- 
go Labbamoab Lodofhamah 3fsjG®o390? Lbodofmamo wo 
BLMaqoam 8(4). 

Thorburn, M. (2022). Sexual Assault Law in Canada In 
Hornle T. (ed), Sexual Assault Law Reform in a Comparati- 
ve Perspective, Oxford University Press, 100-101. 
ab. Green, S. P. (2020). Criminalizing Sex: A Unified Liberal 
Theory, Oxford University Press. 97; 96939 ob. Herring, J. 
(2020). Criminal Law: Text, Cases, and Materials, Oxford 
University Press, 505-509. 
d39ENfMN BMeEgmaL sHbsmMotobm30b ob. Lernestedt, 
C. & Kagrell, M. (2022). The Swedish Move Towards (In) 
Voluntariness in Hornle, T. (ed.), Sexual Assault Law Reform 
in a Comparative Perspective, Oxford University Press. 
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AIQobLgOabOb, MY Mo doMabbd|Z0 gobbOo Ofro- 
MO]jd9MI 0d MALZOL OobodM3930@ - 80M60- 
MMO f9BOZNMO Mobobds nym Mg ofhy Dobmob 
badbgomyM 303dNMB)™ - AMBAOJd0, MY Movdwg- 
Bo@ BMbagM|EMD NYM 47Z@MIo 04 goMgdmgdnb 
0bg9M39MMb9dN DNM|gdNM, ModnZ Ob AMbmo. 
80M39MN DN©gMIdNM, gMON Oobodoymoab Ag- 
dvOZIHEMmMonb J39d MBA Joo MobHbbIMdobmMob 
©o0303dnMJ0NM Osd39d9MN AZBOMIL, DMM 
dIMM]) BNOEMINb 49dMb3Zg380dN, BogdsoHngM|0o 
Rowmgbamn gobdMobZgoM Bom3g AVbmaM absg- 
Oo, bManM Dabo Ahow@gbs goxQMmbamygdmmbnn 
B0M39 dQD0OZIHEMMooo. 73060b369M 49dmb39- 
3000 bobsgmo AL_zd9JN0.° 

80M389M BNDgMI» Ba~@ALbIMdb, MMI 380f- 
do ddMaENME 00 49dMb3939dN 7OOo BodmMnbymb 
bodbgomyhn AmJdg@900, my AQMM| AboMoab 
MHbdIMosdN OoMbdRH7d9MD. AMbodofmang/ 
6090BO AbosgmM|0N dg0dME549096, mM] Mo Om- 
NAMAJIZ@S OhoMoO|dyMIS n00dN OoboMbdy- 
B90mMo@, MMA LaJLdN MobHbodMbsbaM|d Dob 
6900MM3Zo9 JaLBo LagJLnLMBab. OMomea|gdzmoaL 
AbMa@sBb adab 0H30BI00, MMI AgQqgdoMo, ,,gg7M- 
BMRBIMON AIBOMIs” Oo7dZ0 06 ,9gMbo, MMA 
ab Mosbobds aymM’”’> gMos LogdoMaba, oMEB Im- 
3=m 96g9d00b Babggmn nNbH|8M|hHoBNgdN gob~O9- 
do bogdoMabON boQyxd3ZgmMN BobygbNbIgIoO~MmMdnb 
BIMboMNBb SO. JdJ3@MIo Ovo AboMab ms6bdm- 
69dN OoboMbdZHVZOMo@ Bobgym0 ambaghymMN 
domnbbd939 Bob@ Jd0, MY Mo 60bNs90N ZoO@o- 
Zo OMOMEO]JO7MIS sdabMZnb, MMaMMn 3mMdz- 
Bn3Z0B0d 8JMBOo OodohomMy|gdyzmMoob. 3o6bo~@Nb 
346MBob Bnbg@3ZnM MobHbIMdobMovb Ov303d0- 
M9d0M bLydNgdIH_MA Abofhy, BNHMoybg~momdy 
(recklessness) oMab.””7 NyxIB0, LoIMbsdohMamm 
BHdoMHgd900M, MMEMMB vdob JAQBbOgM|d0 
yonmg096, oMoo boZgdoMaba dfhomeo@|dymoab 
AbMa@sb Ndodg JaMnAM|ds, MMI ,agmMmEBMRegmo 
d9BOMI* Ov97dZ0 vHOo Jomab ,oMPo" bgJbmob6 
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Weigend, T. (eds.). Consent and Sexual Offenses, Compa- 
rative Perspectives, Nomos, 125-126. 
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jJofhonygmoa bobbamoab bLodsmmmoab go@dmbsbg@am — 
recklessness sMod3nM@s3sohn gobbhsb3gob5 @o d9869- 
OY BoyBhnbamMydmMmdob sgMmosbgob. 
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Mo303daMJ60M 30" 93gMHo Mo Lb3g0 Abgogbo 
ZIMHIMYMA BoJHmMgd0n Bgo63snMmMdgdgm0 
BJdoYMEMModnnN bNdMI0389, MMAMaL Jndo- 
Ba 8obygbabdggommodab MogN@0b oMA@M|dsv.”8 
3. BV6MMb bHEMMn 4gb6nd3Z60M, gogdohayAMgd0b 
mens rea domomn boMabbn 80OMnshMJomyMo 
ZIMHIMYMO QBoJHmMMab godmygbgdob Agbod- 
mgdmmdosb Jdb0b"" vdNHMIAB 306M6b0 oM 
J@Oo ad~mgmeagb adnb bodyomydob, Mmd 380- 
MAs YOMomMM bnHy3Z90NM Mogab godoMMng- 
Os dgd@mMb Movd39gd9mMn AIB@MINL govdm."° 
80MN OMovnbsjd0, M930 boJdg9dN AHZ30B909M)- 
do of E93b NDNL Momdody], MMA AQMMg Abofrg 
SJHAVMSO Oo HJdoyMEMmMonn IMbosbamgmo- 
© bggbdo.3? smbob60dbo3g00, MMI BgMd069mM0 
AMOgMN MosbbdMdsbMob6 ANdsMM|gdNM Mens 
rea-b BnNBADoM™MYAM BM8Moso g38gbHJomyM go- 
BdMobZob 0O3ggb6b, MYIB. Babn B9d09mMmModNMOA 
9M9096HN BoHbb3Z03@g9d0 obgmmodghn3gmo 
recklessness-bg06.'7_ oModsaM@vdsaMN gor6dMob- 
30b B9MDHAEA LoAMbsdoMHMMM gvbdoMA9- 
do doMnb 3g03b NHQMabAbS Oo AamMboOb 2003 
BMvd@) JNO{MIobL, MMBo MoHbAMdobH06 Bo- 
doMMgd0M Mens rea-b ZoddMboMNBbsEO boZdoMn- 
bo nym NYHMosg LamMaMYMa Mo MoyJsaMgogmo, 
89gMd ,g7MEBMBQEMN JAIBZ@MI. oMbsb60dbo- 
3009, MMI Lgdbyomy|Ma dsmo~omdnb byxdagdgyqM 
AboMab M|gQ_MMI.D of AQbgdN. gBgMIoHNDdO. 
B9MI0Hg9MN AQBZBOg9MA &. 3aMMBM| bJghmo- 
MZ dyMos@MdsbHv6 dndoMmgd0M mens rea-b 
/9Q3MMdab AMAbM|o AB89@yMN AMeagmob Gdo- 
bj9@30M.? Gob »mb0d6ymMn NBaM obbbos, Mmd 
BoJgmdoMagn dgg@mdgoab modagdayma @vd- 
330M390Mab 3gMbL3gdHN{N@0H AQRobLgdnb H9- 
LAN DM{5OoO ofhon BQMIobAMO babbmab bodo- 
MHosMdn Ovsd3gno@Mgdygmn NObHnNwH _Ha.™ 
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dIMM) DNOBMIAL 8hoJHha3ym 8MmMdemgdg90- 
BJ oMogMMIs 033M930MI00 BayMAM. bogdg- 
goob @wn@n BobamMNn g_zQMHbAM|IdmMmMdNM 
Ro@gb0m goysoHaQVMygd00@ Bobogds Oo IMdo- 
MosMg9760 ALzOAJo@ 0bsg0006. MoMeov6 3093 
WBOM AoHadsQMo3aVMO ZobOo ZgobdMobgabo Oo 
BoIBMMbam|gdmmonb JgIMb3|g3900b gvd0- 
$300.°° vdNHMIB AbohMh@osggMob NdbobyM|Odb 
80M39MN AMOJMO. LaJLMH Mv3o03dNMgd0M 
3MI7HnZ0300L LAMMYM) ZoOoMob3Z0@No. M730 
WMoMBAVHZOQM of bof AQMMg AboMnob Mo- 
HbIAMdoGN, of JOOo BodmMabym bggbo. my Mab3b 
80b693b v@vdNvGo, 09dN6 A3o03MN 8obybnbdggO- 
MMdd3 bodosMaAMnvBHo. 

boabGgMgbme R v Ewanchuk-ob bogdg,”” fm- 
09MOG ZoHo@ab RBQGHogbdo bobodoMmemd 1999 
B9Mb Qo.OobyZnNho Oo Zoo0dHyybo Ofhome@g- 
O9M. 00 ZoMoby3ghaM {OOM LobodoMmamd 
Ms6bIMdnb B3MdZHnZ0B0NL M|QMMaob Bo9330- 
My Zdo Oo, \dobMob, ,agmbagMAMN Bodnsgd0b“ 
HgbHa BnnMM Abg@3gMMobysdN bLgdbyomyMa 
domo@modnb bydngdJH_IM AboMab Jgbogobgd- 
mo.38 

ModoMomygdymoa, MMAQMNZ 00 OMMb 17 
Bmoab nym, goboyxdM]00d9 DnZN@o OMomMemMy|d)- 
Mob. OMomMea|dymMI bab bo3gmMdgdn0b bof- 
39690Mos@ Bob AMgnM|MGN AgbgmMo AgbMo30- 
Do. OODOMSMIOYMGdS BofMN MAS OoHM3Z9, MYIBo 
OMoMO]OYMIS OL OobyMs Oo Mob gb aby govo- 
39M, MMI BMEMBob oQaJMgdnbo, MAMJMb B{o- 
bobgmgmn foggho. Oodofromy|gdyamn domnob 
d9dNHOv. BodoZ03d0 Bob AMQAgMJ00 WoyQbym, 
dabo ym3gmn OMdOg36M Agbgd0 9RMM 0OH0- 
09M s@ZNMob Oo AQZHN nbHgHLbaA38MbNM beag|- 
OMOS. OodohromMy|d|zmMI|s Dob Mosd@M]bsgMIo 
WMbMos, MMI BohgMgdyqmaym. dgd@gzB 30B0 Ag- 
MOJOMOdS, BMBMBHo 09 EMMb bdob sMoM OM|]O- 
Md, 3030 30 bggbyomyM dgbgdob gobogMdmd@o. 

BMBMBob Am3mg IMMA]Jd0 (MvsBZab Bbofab 
LAMM {NS OMOMOJdIMAL Oobd3030O Q00M- 
nyg6Mb Boon, MMd Jo~Mb 200M063930 9330 Oo 
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Md390 gdMNB3nv AMdomo@y]) Wo BMIgHg0- 
do dabo 8obngMMdy, LobodoMMEMMA| of Qvbdo- 
Mas, MMEMME LaJbyoMYAM AgbgdobMv6 Bobo 
Mos6bdMdo. OMomMea@|JdyImMb AM~mmMenbo, MmMd 
BMEMBsb Bobo dgbgd0 AMLEMB@s Oo Dobmob 
Ladbo JBOM@s, yM3gme3oMa agmbaghamMmdab 
DNMAd. ALgo3bn ggHa@gM|AmMO EBMyMBAQgHQ0NM 
Ms6bAMdnL gvHdoMAgd0 YdQbogLd0 Lobodo- 
MMEMMIA {ooZhMaHNZ0. 8MB3909M baw JoGBNd0, 
JMao, MMI BMBMbod ModM@gbsgMI] BodMboho 
yoMa dgbgd0dQ9, sdobmo6 ab dgdnbgd9em0 nym, 
bad _oBN] oF 84JMBOo BMHHMmMan. dgbgdo0 of 
JO@o Oog6ymM AMdomoa@gb, dob vdabmgnb No- 
BHAMdy of BfmBaov. Jomadb ,ofPo” H9AMZNMO 
r©Mdb“ 60dHog8b, DaLA MobHbbdIMds@ Zgo@IdMMo- 
B09 AMdo~oanb LAsN_AIS Oo Lb39 offogQ- 
Mo. 


@obs3600)0 d060d36000 


3309300 ofig96o0, MMd JofMmgmon Labb~onb 
bodoMAMnD SoMZomoabbnbgdgmn y|oydoho- 
yM{dob AQdO{IB[MMdos B89HMnoMJomyh-dm- 
MomabHAM a~EgMeEmMeBNob JdyoMg|do, Jb goHbo- 
39M MQ0AM ZoMZo@ AoHb HMMABb Lobodofrmanm 
BoHdoMAQ0900b EMM, Ob, MY MMEMM gv6000- 
MAJd0 B79d09ymMQAMmMobnag AMBsBaM|Mdy Lggb- 
do. SdBoMoo, MMI Z06MBNM BoBbo@|dymn Hydbo 
— Mo9NBZ0b NH@NZN@Nb LadbyomyYMN o3hmMbm- 


ONMNMSMHMISNO: 


Ano, 8MOJHNZIMoO 33M03 IMMomab mnbdgod0- 
OH BobOgdo. doMosOMdgsdM3gmnm Jomydb 
B00 ONDJO9MN EMNbBNM JyAM|gob JoMamM~Abo- 
$90M]00, JvMgo6 AmMaMbMZ9b ,a~@gemy|Ma Mo- 
BohMhomMygdgmabL* 3MBLAM|AJIHdN OoMAgbob, bo- 
600MI9OI8Z d9IMb3Z930dN Dom LOLA|Io MvB3Znb 
doMds Qm3g0b. 

BodMMddN AboMhoogghamns bggbyomyMo 
S8HMEMINAL Oo Jobb OvoZ03dNMJ0yMN 3M6- 
BIQEZAJOAL MAdgMoMyYMN B8900, M3, ghoo 
dbAMNB, 030BM BNDBMIob AMaMbMsZb, Osabosmb 
Yy39Mo Ab JO9@]Jd0, MMAQMLE IgLMAMad LbZo 
sOddNHOb HBod@ZNmMN BHygd0b YQQgmygdgmym- 
302M Ovo, d9MM] AbMng, dgdMROMbL Oobso og, 
boM9B NoZNbLIQoM NobbdIMdvo Lagbdg, N6@0- 
ZN@NL LadgLRoMY|M oZgHMBMGnosdg smBaHayQMOa 
3QBmgyoob OvB3nb Gnds6ygd0M. 

MobbdmMdnb AMO|gmM |Ob IMMoab, 33™M]304 go- 
NdNSMd B3MdZHNZ0B0NM go8909MO MosHbdMdy, 
739 60d693b 30“ AME mab bobam. gb Ama@gmn 
Y3IMIdJ BDHO 0dO3g3b sIMmHIM|™ domgob, 
MMA MMEMMEB Bohn, of AJHAL BodMygbg0gmM0 
AMdoMy@]900b MoboBoZ0@. 080389 of ByxI9- 
BHM AboMhoosggMamMns goydsogoyMgdo0b mens 
rea LbAosHOQoMHa, MMAQMNE BoJhdn Jg3@mMIdab 
dbmManMme gMba3gM|AM AIBOMIsb DBnnhbg38b 3o- 
bybnbAgIOMMoab godMdMn3b38gMoO, MoB OBgN- 
6900 NI0dJ ©v0330M3900M, NY Mo gmMbna3hMyen 
6000NSJ0N B.OoO{o OMomMem@|oyMIs AgmMMg 380- 
Mab MoHbbdMd9dN OoboMbBIAVHJOMoEO. 
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